
 

 

CHAPTER I 

INTRODUCTION 

1.1 Background of the Problem  

Arbitration is a private dispute resolution process largely based on party 

autonomy. Parties who arbitrate decide to resolve their legal disputes outside of a 

judicial system by appointing a neutral third party i.e. arbitral tribunal (or a sole 

arbitrator) to decide on arbitrable disputes based on the laws and rules chosen by 

the parties. Under Indonesian Law, arbitration is defined as a mechanism of settling 

civil disputes outside the general courts based upon an arbitration agreement 

entered into in writing by the disputing Parties.1 Unlike other forms of alternative 

dispute resolution e.g. negotiation, mediation, conciliation, arbitration offers a final 

and binding solution to a legal dispute.2  

An arbitration agreement is a written instrument which expresses consensus 

to settle their disputes through arbitration; as well as the laws and rules to apply in 

that process.3 Such agreements have the effect of making the chosen forum i.e. 

arbitral tribunal, competent, and of depriving any otherwise competent fora or 

authorities of their jurisdiction.4 According to Article 1, paragraph 3, of Law No. 

30 Year 1999 on Arbitration and Alternative Dispute Settlement (Arbitration 

Law), an arbitration agreement can take the form of an arbitration clause as part of 

 
1 Art. 1(1), Law No. 30 of 1999 on Arbitration and Alternative Dispute Resolution [Arbitration 
Law]. 
2 Art. 60, Arbitration Law. 
3 Zheng Sophia Tang, Jurisdiction and Arbitration Agreements in International Commercial Law, 
(New York: Routledge, 2014), page 1 [Tang]. 
4 Tang, n.3, page xxxvii.  
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an underlying contract, which parties conclude before a dispute arises – also known 

as a referral or dispute settlement clause – or a separate agreement, which parties 

conclude after a dispute arises. This Thesis studies arbitration clauses, which are 

arbitration agreements in the form as a clause or term in the same document 

evidencing the terms of the main contract.5  

Since parties’ mutual consent forms the basis of arbitration agreement 

creation, the validity and enforceability of an arbitration agreement derive from the 

fulfilment of the elements under Article 1320 of the Indonesian Civil Code.6 

Under Article 1233 of the Civil Code, a contract, which derives from the 

Dutch term “overeenkomst”, is a source of legal obligations in civil relations. Legal 

obligations arising from contracts bind the parties not based on written laws and 

regulations, as with onrechtmatige daad, but based on the legal action (tindakan 

hukum) of the parties.7 Parties to a contract are obligated to perform such 

obligations in good faith pursuant to the principle; pacta sunt servanda.8 

The compétence-compétence and separability principles are fundamental 

principles of international commercial arbitration that promote the effectiveness of 

arbitration agreements and party autonomy.9 Both principles work to ensure that a 

matter is heard by the parties’ chosen forum, by granting and preserving arbitral 

 
5 Emilia Onyema, International Commercial Arbitration and the Arbitrator’s Contact, (London: 
Routledge, 2010), page 20 [Onyema]. 
6 Dr. Frans Winata S.H., M.H., Hukum Penyelesaian Sengketa: Arbitrase Nasional Indonesia dan 

Internasional, Edisi ke-2, (Jakarta: Sinar Grafika, 2012), page 37 [Winata]. 
7 J. Satrio, S.H., Hukum Perikatan, Perikatan Yang Lahir Dari Perjanjian, Buku I, (Bandung: PT 
Citra Aditya Bakti, 2001), page 11. 
8 Art. 1338, Civil Code; Bin Cheng, General Principles of Law as Applied by International Courts 
and Tribunals, (Cambridge University Press, 1994) [Cheng]. 
9 Tang, n.3, page 67. 
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jurisdiction in instances where a party starts to question the validity and existence 

of a contract. If such claims can bar parties from initiating arbitral proceedings, 

arbitration agreements become practically useless. 

First, the compétence-compétence principle provides an arbitral tribunal with 

primary jurisdiction to decide on its jurisdiction, thereby limiting the chances of a 

party delaying or escaping arbitration proceedings by disputing the existence or 

validity of the arbitration agreement.10 This legal doctrine is embodied in Article 

18 of the BANI Rules & Procedures, which states:  

“the tribunal is entitled to object to claims that it lacks jurisdiction ... including 

... the validity of the arbitration agreement.” 

Second, another important characteristic of arbitration agreement is the 

doctrine of separability or severability. According to this doctrine, the arbitration 

clause is not a part of or additional (assessor) to the contract but exists 

autonomously from it. Under the doctrine, the annulment or termination of a 

contract will not automatically annul or terminate the arbitration clause.11 This 

doctrine is recognized internationally and is reflected in Article 16, paragraph 1 of 

1985 Model Law, which states:  

“…an arbitration clause which forms part of a contract shall be treated as an 
agreement independent of the other terms of the contract. A decision by the 
arbitral tribunal that the contract is null and void shall not entail ipso jure the 
invalidity of the arbitration clause”. 

 
10 Herbert Kronke et al. (eds), Recognition and Enforcement of Foreign Arbitral Awards: A Global 
Commentary on the New York Convention, (© Kluwer Law International; Kluwer Law 
International 2010), page 95 [Kronke]. 
11 Winata, n.6, page 45. 
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Article 10 of the Arbitration Law contains this rule, recognising the principle in 

part, that arbitration agreements have separate validity from its underlying contract, 

without expanding on the notion of independence from other contractual terms. 

 An arbitral award is the final decision by an arbitral tribunal on the dispute 

submitted to it by the parties, which are final and binding on them.12 Indonesian 

Law differentiates domestic and foreign awards based on where they are rendered. 

A foreign arbitral award is defined as awards rendered outside Indonesian 

jurisdiction, as stated below:  

“an award made by an arbitration institution or individual arbitrator(s) outside 
of the territorial jurisdiction of the Republic of Indonesia, or an award made 
by an arbitration institution or individual arbitrators(s) which in accordance 
with the provisions of Indonesian law is deemed to be an international 
arbitration award.”13 

Indonesia is a contracting state to the 1958 Convention on the Recognition 

and Enforcement of Foreign Arbitral Awards. Therefore, Indonesia is obliged to 

locally recognize and enforce arbitral awards rendered in, or by the laws of, other 

contracting states.14 The competent court to adjudicate on the enforcement of 

foreign arbitral awards is the Central Jakarta District Court.15 which will either 

recognise and issue an exequatur to enforce the award, or, refuse enforcement by 

issuing a non-exequatur. 

 
12 Margaret L. Moses, The Principles and Practice of International Commercial Arbitration, (New 
York: Cambridge University Press, 2008), page 179 [Moses]. 
13 Art. 1(9), Arbitration Law.  
14 Art.1(1), 1958 United Nations Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards [New York Convention]. 
15 Art. 66(d), Arbitration Law. 
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Under Article 66 of the Arbitration Law, foreign arbitral awards can be 

enforced when they satisfy several conditions, namely, reciprocity, arbitrability, 

and public policy. The public policy ground requires that enforcement would not 

violate public policy, which refers to the public interests of an state in which an 

award would be enforced, which it can invoke to refuse the enforcement of a foreign 

arbitral award.16 Under Indonesian Law, public policy refers to principles of the 

entire legal system and society in Indonesia  as well as existing laws and 

regulations.17 

There are various kinds of legal disputes which concern breach of contract or 

unlawful acts. Litigants have attempted to circumvent their duties under arbitration 

clauses by characterising their legal claims as that which do not fall within the ambit 

of the arbitration clauses.18 From case studies, the Author observed that these  allow 

parties to commence court proceedings for contract cancellation despite their 

arbitration agreements. Parties also rely on such suits to obstruct arbitration 

proceedings as PT MNC Sky did with a South Jakarta District Court decision which 

it obtained despite ongoing SIAC proceedings, stating: 

 
16 Kronke, n.10, page 205. 
17 Art.4(2), Supreme Court Regulation No.1 of 1990 on the Procedure for Enforcement of Foreign 
Arbitral Awards [SCR 1/1990]; Art.66(c), Arbitration Law. 
18 Turangga Harlin, “Indonesia: Arbitrability of Tort Claims” (Jakarta, Kluwer Arbitration Blog: 
2018) at http://arbitrationblog.kluwerarbitration.com/2016/10/18/indonesia-arbitrability-of-tort-
claims/ [Harlin]. 
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 “in light of the Indonesian Court Decision, therefore, SIAC has no longer 

have the jurisdiction to decide, resolve and enforce the arbitration case No. 

247 of 2015”.19 

That dispute involved Blutether Ltd., PT MNC Sky as its Indonesian partner, 

and the latter’s parent company, PT Global Mediacom, there are several aspects of 

this dispute that is useful for this Thesis, namely:  

First, PT Global Mediacom initiated proceedings before the West Jakarta 

District Court and named PT MNC Sky and Blutether Ltd. as defendant and co-

defendant respectively to annul the Sale and Purchase Agreement binding on them 

at the same time, PT MNC Sky and Blutether Ltd. were parties to an ongoing SIAC 

arbitration. After the West Jakarta District Court had already reached a verdict to 

annul the agreement,20 PT MNC Sky, who had remained a non-participating party 

to the ongoing SIAC arbitration, sent a letter to the arbitral tribunal stating: 

“in light of the Indonesian Court Decision, therefore, SIAC has no longer 
have the jurisdiction to decide, resolve and enforce the arbitration case No. 
247 of 2015”.21 

Second, after being notified of the West Jakarta District Court decision, 

Blutether filed a countersuit to the West Jakarta District Court, claiming, among 

others, that the contract cancellation suit was a bad faith attempt to undermine the 

ongoing SIAC arbitration, and that the court lacked jurisdiction cancel the 

 
19 West Jakarta District Court Decision No. 49/PDT.PLN/2016/PN.JKT.BRT, dated 31 January 
2017, page 12. 
20 West Jakarta District Court Decision No. 49/PDT.PLN/2016/PN.JKT.BRT, dated 31 January 
2017, page 4. 
21 West Jakarta District Court Decision No. 49/PDT.PLN/2016/PN.JKT.BRT, dated 31 January 
2017, page 12.  
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contract.22 Blutether pointed out that the SPA was not subject to Indonesian Law,23 

but “governed by the laws of Singapore” as quoted in the arbitration clause supra. 

These arguments were rejected by the court, which decision to cancel the Sale and 

Purchase Agreement was upheld until cassation stage.  

This Thesis departs from the above ongoing case to ask, whether or not at the 

end of such dispute, the arbitral award rendered by the SIAC tribunal can be 

enforced in Indonesia, despite the contract cancellation by the West Jakarta District 

Court. Hence, this Thesis is entitled “The Enforceability of Foreign Arbitral 

Awards Under Indonesian Law in the Event of Court-Ordered Annulment of 

their Underlying Contract”. 

 

1.2 Formulation of Issues  

With the previously discussed background in mind, this undergraduate Thesis will 

pose and respond to two questions: 

1.  How can Indonesian courts cancel international commercial contracts 

despite there being an arbitration agreement which binds its parties?  

2. How does such court-ordered contract cancellation affect the enforceability 

of foreign arbitral awards in Indonesia? 

 

 
22 West Jakarta District Court Decision No. 49/PDT.PLN/2016/PN.JKT.BRT, dated 31 January 
2017, pages 6-15. 
23 West Jakarta District Court Decision No. 49/PDT.PLN/2016/PN.JKT.BRT, dated 31 January 
2017, pages 15, 19.  
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1.3. Research Objectives 

This undergraduate Thesis aims to provide the legal framework as regards two main 

points: 

1. To understand the legal mechanics which allow the cancellation of contracts 

governed by arbitration clauses outside of arbitration. 

2. To understand the legal consequence of such cancellation on the 

enforceability of foreign arbitral awards.  

 

1.4. Research Benefits 

1.4.1 Scholarly and Academic Benefits 

This Thesis aims to contribute a comprehensive analysis of the fault lines in 

Indonesian Law on international commercial arbitration when it comes to the 

enforcement of arbitration agreements and arbitral awards. The take-off point for 

this Thesis is the practice of district courts, and the supreme court’s subsequent 

review thereof. In sieving through the discordant legal consideration and reasoning 

in those practices, this Thesis aims to land on a conclusion of the limitations of 

positive statutory law in ensuring that parties can effectively resolve their 

international commercial disputes through arbitration in Indonesia.  

1.4.2 Practical Benefits 

Additionally, this Thesis shed light on the practical limitations of statutory 

law, and the ways it can be managed or made up for through private agreements. 

The goal of this research is to  contextualise the impracticalities of the legal reality 

surrounding the arbitration in Indonesia, which is becoming an increasingly 
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litigious process. and shall also point out possible solutions from a legislative 

perspective.  

 

1.5. Framework of Writing  

Chapter 1: Introduction  

This chapter intends to provide context for the topic, identifying the relevant 

legal regime and the issues that the subsequent chapters will address. 

Additionally, it gives a background on the Author’s motivation for choosing 

the topic, its intended benefits and the framework of how the Thesis will be 

written. 

 
Chapter 2: Literature Review  

In the second chapter, this Author will explain the relevant legal framework 

for the issues formulated in Chapter 1. This will include both primary and 

peripheral legal regimes that govern and relate to the issues mentioned that 

are required to answer the research questions posed. This chapter will also 

include an index of legal terms and abbreviation that will be used in 

subsequent chapters.  

 
Chapter 3: Research Method 

This chapter highlights the approach taken by this Author to research this 

undergraduate Thesis and explains why such an approach was chosen. It 

will also lay down the sources relied on by this Author.  

 
Chapter 4: Analysis 
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This chapter is the culmination of this Author’s research and will contain 

the main discussion and analysis of this undergraduate Thesis.  

 
Chapter 5: Conclusion and Suggestions  

This chapter will contain this Author’s closing remark for this 

undergraduate Thesis and outline personal suggestions and 

recommendations to develop Indonesia’s arbitration law with regard to the 

particular questions posed.  


