FOREWORD

Praise to God Almighty and His Prophet, Muhammad SAW, that the author

can complete this paper entitled COMPARATIVE STUDY ON SONG

PLAGIARISM STANDARD IN INDONESIAN COPYRIGHT LAW AND

THE UNITED STATES COPYRIGHT ACT on time. This thesis is written to

meet the academic requirements obtaining Bachelor's Degree in the Faculty of Law

from Universitas Pelita Harapan, Karawaci.

Without the guidance, support, and prayers from various parties, this thesis

will not be completed. Therefore, in this opportunity, gratitude will be rendered for

all parties who helped:in completing this thesis:

1y

2)

3)

4)

5)

Prof. Dr. Bintan R. Saragih S.H., as the Dean of Faculty of Law Universitas
Pelita Harapan.

Dr. Velliana Tanaya, S.H., M.H., as the Director of Faculty of Law
Universitas Pelita Harapan.

Dr. Vincensia—Esti, S:H., M.Hum, “as the Head of Law Department
Universitas Pelita Harapan.

Dr. Henry Soelistyo Budi, S.H., LL.M, as Advisor of thesis, who has taken
his time and energy to provide guidance and input to in completing this
thesis.

Ms. Laurenzia Luna S.sos, M.H, as the Academic Advisor. Thank you for
taking the time to help with the academic processes at the Faculty of Law,

Pelita Harapan University.

Vi



6) All lecturers of Law Faculty of Universitas Pelita Harapan who have
educated and provide knowledge, be it theory and practice, when studying
at the Faculty of Law, Universitas Pelita Harapan.

7) All Faculty of Law Universitas Pelita Harapan staffs who have helped the
study at the Faculty of Law Universitas Pelita Harapan.

8) Mr. Remigius Jumalan S.H., M.H., MM., thank you for your time and
knowledge and for the interview opportunity:

9) Dearest parents, Chandra Ismail Suny B.S.C.E., S.H., M.H., and Setia
Ismiati Azis, who always give love, support, and provide moral guidance
in studying and writing this thesis.

10) Beloved family from father’s side, Prof. Dr. Ismail Suny S.H., M.C.L., and
mother’s side, "Drs. Muhammad Azis Husain, who gave support
and companion when facing obstacles.

11) Friends from 2017 class who often provide laughter, and amusement while

studying at Universitas Pelita-Harapan.

Karawaci, December 1%, 2020

Author

Aisha Chandra Suny

Vii



Table of Contents

COVER utitiiricinintnnsssississississsssssssssssssisstsstssssssssssssssssssssstsssossossssssssssssssssssanes i
FINAL ASSIGNMENT STATEMENT AND UPLOAD AGREEMENT ....... ii
APPROVAL OF THESIS ADVISOR .......ccovinvinrininensnisansnisrisessessesssssssssssssanes iii
APPROVAL OF THESIS EXAMINERS ......ccvevivnnunnuinuinicressessessesssssasssssssanee iv
LY NIV.U QU W e U \4
FOREWORD......ecccisieiesisnccsnssniscescssississcsarsoscssssasssssssntonssnsssssasiossssssssssssssssssnses vi
TABLE OF CONTENTS...ccuiniitititinicininissessissssssssissssstosssssssssssssssssssssnsanes viii
CHAPTER I INTRODUCTION.......cccceverrunsunsunsuisnississisesssssissessassassssssssssscssesses 1
1.1 BACKGROUND ... 500eeeetttsthessceoossosrorons oesatesets saaaauseial eoessosvnss dbosesssstaneatusnsesess 1
1.2 FORMULATION OF ISSUES..ciiteeeeeessennsstssscasssssnsasssassossssssssansssssssssssssannasssssces 25
1.3 RESEARCH PURPOSE ...ccceeeceeieseesdssssnnsnsssscessssssnnasssssecssssssssantassssssssssssnsasssssses 25
1.4 BENEFIT OF RESEARCH «ecceuciiiisivcisnessessnsssncssasascssissassstsssassnsesnassassasessessassnses 26
1.5 STRUCTURE OF WRITING iooo........ it e sitassessimnns e sde it edanennessnssnsneeeeeeessesnneees 27
CHAPTER II LITERATURE REVIEW . ciiiiiinniiinnnnnniccnnnnniccsssnssscssssnssens 32
2.1 THEORETICAL FRAMEWORK .......cccoccuiiiiiiiiiiiiniieiieie it 32
2.1.1 Welfare State TheOory ......ccocveeiieiiieeiieieee et 32
2.1.2 Law Enforcement Theory ..........ccccoevviieiiiiiiieiieeieeeeceeeee e 41

2.1.3 Justification of Intellectual Property Rights Theory / Intellectual

Property Rights Protection Theory..........coceeiieiiiieniiniiieriiecieeeeeeeee e 48

viii



2.2 CONCEPTUAL FRAMEWORK .........ootiiiiiiiiiieeniiieeiieeeniteeeieeesieeesieeesnee e 55

2.2.1 Intellectual Property Right.........cccoviieiiiiiiiiiiiiiieieceeeeceeee e 55
2.2.2 COPYIIGNL...tiiiiiiiieeit ettt ettt e ebee e ens 56
2.2.3 AULNOT .ottt 56
2.2 SONEG ..ottt et et ettt et e e sabee s 58
2.2.5 PIaIariSIM...cccuvieiieeiiieiieeie ettt ettt ettt et e s e eteeseteenbeesnneesaesnsaens 58
2.2.6 Standard..foe.. ... o oassiii et ettt 59
2.2.7 Indonesian Copyright Law ...........ccccociviiieiiiiinieiiieiniitecie e 59
2.2.8 The United States Copyright ACt.........cceevreeriesieeniueeueesiienreenirennneans 60
2.2.9 Clse Lava N uuui, .. ..................... S % ... 60
2.2.18 Compafat VSuSTHCN ............ SSTESEREy Ay ) ........... % ........ 60
CHAPTER Il RESEARCH METHODOLOGY .cccceiienunericcscreniesssncesosssenseces 62
3.1 DEFINITION, OBJECT, AND SCOPE OF RESEARCH ..............c.ccccovveeeinnnnn... 62
3. 2TYPES OF RESEARCH ...........ccoocciuiiiieeeeeeesesissioneeeeeeeeeesseiarseeeesesessnseeeseeeens 64
3.3 RESEARCH APPROACH oo 0o ool dereeeies i tine s iiisenstansanssanessssessnsnssnsneeseeeens 66
BATYPES OF DATA i oo ooocciimveeissesvmiistine s s siisannssessnsessaeeeeesesssrsseeseeeens 70
3.5 DATA ANALYSIS TECHNIQUE .. . oivviiiiiiiiaiiiiiareeeeeeeaaneiirneeeeeeeeenneisrsreeseeeens 72
3.6 CHALLENGES AND SOLUTIONS ......ccooiiiiiiiiiirrieeeeeeeeeeiiirrreeeeeeeeeeneisnnneeeseeeens 73
CHAPTER IV DISCUSSION AND ANALYSIS ..ccovnvinvnsensensnnsansscsncssessessens 74

4.1 THE PROVISION REGARDING THE NOTION OF SONG PLAGIARISM STANDARD

IN INDONESIA UNDER LAW NUMBER 28 OF 2014 CONCERNING COPYRIGHT

COMPARED TO THE UNITED STATES COPYRIGHT ACTOF 1976...................... 74



4.1.1 Problem OVEIVIEW ...coooiiiiiiiiiiie e 74

4.1.2 Instrumental Legal BasiS........ccccoeviiriieiieiiieiecieeieece e 78
4.1.3 Research Findings and Analysis .........ccccceeviienieniiienieniiienieeieeieeiene 97
4.1.4 EXPErt OPINION ....eeuiieiieiiieiieiieeieeeiie et esiee et esateereeaeesnseeseessneenneas 101
4.1.5 Summary of Normative Study and Impact............cccceevveeviierienneenen. 105

4.2 THE IMPLEMENTATION OF THE PROVISION REGARDING THE NOTION OF

SONG PLAGIARISM STANDARD IN INDONESIA UNDER LAW NUMBER 28 OF 2014

CONCERNING COPYRIGHT COMPARED TO THE UNITED STATES COPYRIGHT

ACT OF 197647 ERRNIRIIEA, ..o eeeeeeeenee s alieea A A . R 106
4.2.1 The implementation of the provision regarding the notion of song
plagiarism standard in Indonesia under Law Number 28 of 2014 Concerning
CopRTighiiny......... cHEEEER ............... NS N ... WU, 106
4.2.2 The implementation of the provision regarding the notion of song

plagiarism standard in the United States under the United States Copyright

Act of 1976 and relevant case law ... oo e asese e etesiee e 114
4.2.3 Research FINAINGS ..o /o it s divsssse sihnesitannaennnesneeaeeeveenenas 129
CHAPTER V CONCLUSION AND RECOMMENDATION..........cccceeveueene 135
ST CONCLUSION .......outtttiiiieeeeeieieireeeeeeeeeeeeeetrereeeeeeeeeeetasreeeeeeeeeeesesrrreeeseeeens 135

5.1.1 The provision regarding the notion of song plagiarism standard in
Indonesia under Law Number 28 of 2014 concerning Copyright compared to

the United States Copyright Act 0f 1976 .....cccooviiiiiiiiieeeeeeeeee, 135



5.1.2 The implementation of the provision regarding the notion of song
plagiarism standard in Indonesia under Law Number 28 of 2014 concerning
Copyright compared to the United States Copyright Act of 1976.............. 137
5.2 RECOMMENDATION .......occiiiiiiiieeeiiiieeeiitieeeesiteeeesareeeeessaseeeessnsseeessnnsaneens 138
5.2.1 Recommendation for the empowering provision regarding the notion of
song plagiarism standard in Indonesia under Law Number 28 of 2014
concerning COPYIIGht ... oottt et dbt et 138
5.2.2 Recommendation for the effectiveness of the implementation of the

provision regarding the notion of song plagiarism standard in Indonesia .. 139

BIBLIOGRAPHY RASEailtil. . ... eoenreeessnosilisttessnssssssssssylabosteesosesssosdbosessnses 140

Xi



List of Figures

Figure 4.1 MOt A ..o 117
Figure 4.2 MOtif B ..o 117
Figure 4.3 Motif B With Grace NOte .........coceeviiiiiriiniiierieeciecereee e 117

xii



