TABLE OF CONTENTS

ACKNOWLEDGEMENTS .....uuciniinininsuinsenssesssesssissssssesssesssssssssssssssssassssssasssssses \4
TABLE OF CONTENTS ....cooiiiiiininnninnniisnisssissssissssssssssssssssssosssssssssssssssssosssss vii
LIST OF TABLES ......covivvininnuinrensinsnissensnssssssessssssassssssans xi
CHAPTER [ e eecitessssssssnsanssnnassssessstnssssiseosrussssssBBEMEIL oovvcorsssesssassrnssrss 1
INTRODUCTION ....cueinuinuinensaecssissecssecsanssesssecsssssassssssassane 1
1.1, Back@round ...........ccoooiiiiiiiiiiiieeeee et e e 1
1.2. Formulation of ISSUeS ............ccccoviiiiiiiiiiiiiiiiceeeeeceeeee 11
1.3.  Research Purposes............cocccooiiiiiiiiiiiiiiiiieeee e 12
1.4. Research Benefits..............coocoiiiiiiiiiiiiiiieeee 12
1.4.1.  Theoretical Benefits .........cccceviriiiriineniiiieieeeeeeeeeeee e 12
1942 - “Practical Behefits=" .\ . (. S el ... 12

1.5, FrameworKk of Writing ..............cccoooiiiiiiiiiiiiiiceececee e 13
CHAPTER I1L......c0co00irmisssssessosssstssssssissiovsssiatisinssssssstihsosssssssssasersssasssassosssssssasss 16
LITERATURE REVIEW......ciinennsinsninsenssesssisssssssssassssssssssssssassssssasssssss 16
2.1. Theoretical Framework ..................ccoccoiiiiiiiniiice, 16

2.1.1.  The Main Concept and Elements of Tort and Breach of Contract.. 16
2.1.1.1. The Main Concept of TOTt........cccoveeriieeiiieniieeeiieeeiee e 16

2.1.1.2. The Main Concept of Breach of Contract ..............ccceevvercrrennnnnns 21

vii



2.1.2.  Parties involved in Tort Proceeding...........cccoecvievieniienineiieneeeen. 23

2.1.2.1. The Defendant ............cccooieiiiiiiiiiiiiieeee e 24
2.1.2.2. The Plaintiff........cocooviiiiiiiiiieeeeeeeeeee e 24
2.1.2.3.0 The JUAEE....eiveeiiiiieiieeeeeeeeeeee e 25
2.1.3.  The Judge’s Authority in Tort Proceeding..........cccceeevveerveeeneveennee. 25
2.1.3.1. Law No0. 48 0f 2009 .......oooiiiiiiiiiieiieiecieeeeseeeee e 26

2.1.3.2. The authority of the judge in determining the amount of material

and immaterial damage cOmpPenSaAtion ..........cccveeerveeeiveeniieeenireerireeenieeenns 26
2.1.4.  The Concept of Damage and Compensation..............cccceeevveenerennsen. 27
2.1.4.1. Material damage compenSation ............cccveeerueeeeereeeniereesiveeenneennns 28
2.1.4.2. Immaterial damage compensation ............ccceeeeveereeeecveenveerieennenns 29

2.2. Conceptual Framework ..............cc..ccoooiiiiiiiniiiicceeceen 29

2.2.1.  The Legality of Damage and Compensation under Indonesian Law
29
2.2.2.  Compensation from The Prospective of Victims of Tort and Breach
of CORILIRL ~mmmmm . ommmrs oo e e irrvot S ORI ... 30
2.2.3.  The Determination of The Amount of Compensation on Indonesian
CAVIL COA@ ...t sttt et 32
2.2.3.1. The determination of the amount of material compensation....... 32

2.2.3.2. The determination of the amount of immaterial compensation... 32

CHAPTER IHL...uuuirurennrennnnsannsnnssnesssnssssssssssssnssssssssssssasssssssssssssssssassssssssasssases 34

RESEARCH METHOD ......uuuuuiiiininnnennennnssenssessnessesssessasssssssessassssssasssssssessaces 34

viii



3.1, Typeof Research ...........cooooooiiiiiiiiiiiiiiie e 34

3.2, TypeofData.........coocoiiiiiiiiiiiieeeee e 34
3.3, Obtaining Data...............coooiiiiiiiii e 35
3.4. Research Approach ..ot 36
3.4.1. Statutory Approach .......cccceeocveeeiiiiiiiieeiieeeeeete e 36
3.4.2. Case-Based APProach .........ccoecueeiieeiieniieeiieniecieesieeieeee e 36
3.4.3.  Conceptual Approach........c.ccceriiveriiiiiiniieniniiniceeieeeceeeeeene 36

3.5. Data Analysis Method ................ccccooeiiiiiiiiiineeeee e 36
CHAPTER IV...uiiiiiininensnensnecsncsesssessssssessscssassnee e 37
ANALYSIS...occorisaissncsonssssssnssssssassssssonssssosassosssasssssssnssssssassssssasssssssssssssssssasssosssssss 37
4.1. Research SUMMATY ..........ccooiiiiiiiiiiiiiieeeeee e 37

4.2. The Legal Void in Determining the Amount of Immaterial Damage

Compensation in Indonesia...................ccoooiiiiiiiiiiiiiii e 43
4.2.1.  Injustice on Determining the Immaterial Damage Compensation .. 48
4.2.2.  The inconsistency of the Amount of Immaterial Damage
Compensation in Indonesia / Problem ATiSeS........cccceeeveeeriieerieeeriieeeree e 55

4.2.3.  The Essence of Immaterial Damage Compensation ....................... 57

4.3. The problem and solution regarding the authority of the judge on

the determining the amount of Immaterial Damage Compensation .......... 59
43,1, Problem ....coeeiiiiiiiiiiieiicee s 59
4.3.2. SOIUHION .ottt ettt e e e e aae e e 61

X



CHAPTER YV uiriintinnninninnnnenneesnessssssssssssasssessssssssssssassssessssssssssssssssssssans 65

CONCLUSION AND SUGGESTION.....cccceeurversurssursrecsans 65
5.0, ConclUSION .......oooiiiiiii e 65
5.2. SUGEESTION.....c..eiiiiiiiiiiii e 66

REFEREN CHS e 5 teek o oheret  Fivcear . Sonedh., St iooesciecss 70
L1010 T LA o ORROPOOO e S - I & U 70
JOURNALEIII ..........cocorveereesrneenses ol IONRNIIETIEN A .. B .......... 71
EXISTING RESEARCH .......cccooiiiiiiiiieeeeee et 71
LAWS AND REGULATION ....cociiiiiiiiiiiieiieieeeneeee ettt 71
JUDGE DECISION ......ocoiiiiiiiiiiiee ettt ae st ss e teenaesseeseeneas 71
WEBSITE/INTERNET ..ottt s 72



Table

Table 4.1

LIST OF TABLES

X1



