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CHAPTER I 

Introduction 

4.1 Background 

President of the Republic of Indonesia once stated that not all Indonesians has 

experienced the impact of independence. He added that everyone, despite their 

economic status or educational level, are entitled to experience independence, 

which can be experienced through economic development.1 Economic 

development is a process where countries developed from low living standards to 

high living standards and it is an essential factor in the growth of a country.2  The 

indicator of economic development is apparent from its GDP per capita where it is 

measured by the economic output that accounts for its number of people in a 

particular country.3 GDP per capita could be improved through expansion of 

businesses, as it will provide ample of room for the unemployed to get jobs and 

could lead to an increase income tax. One of the most important requirements of a 

business’s expansion is funding; hence, credit plays a huge role in it. Credit itself 

comes from the Greek word of credere, which mean trust. Trust becomes the 

fundamental of credit by the bank to the customer. In Indonesia, regulation on 

lending can be found in the Civil Code and Law Number 7 of 1992 on Banking as 

amended by Law Number 10 of 1998 (“Banking Law”). As written in the Civil 

                                                
1 Arie Dwi Budiawati, “Jokowi: Belum Semua Merasakan Buah Kemerdekaan”, 
https://www.dream.co.id/dinar/72-tahun-indonesia-merdeka-tapi-pembangunan-belum-
merata-1708162.html, Accessed on 22 February 2019. 
2 Market Business News, https://marketbusinessnews.com/financial-glossary/economic-
development/, Accessed on 22 February 2019. 
3 The Balance, “GDP Per Capita with its Formula and Country Comparisons”, 
https://www.thebalance.com/gdp-per-capita-formula-u-s-compared-to-highest-and-
lowest-3305848, Accessed on 22 February 2019. 
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Code Book 3 Article 1754 jo. 1765, credit is defined as an act when one party 

provides another with a specific amount of consumable items, subject to the 

condition that the latter mentioned is returned as a similar types of items of the 

same amount and quality. Under Article 1756 of the Indonesian Civil Code, it can 

be followed by an interest upon the money or goods borrowed:  

The debt resulting from a monetary loan, shall be in respect to amount of 
money stipulated in the agreement. In the event that prior to the date of 
settlement, there is an appreciation or depreciation in the value of the 
currency, or a change in the valid currency, the amount borrowed shall be 
returned in the currency that is valid at the time of the settlement, to be 
calculated at the current rate applicable at that particular moment. 4 
 

Credit does not only help fund businesses for expansion, but it also could lead 

to a higher spending which ultimately will result in an increase of the GDP of a 

country.  

Presently, there are 264 million people in Indonesia; 60 million of them do not 

have access to banking institutions- making around 25% of the population in 

Indonesia unbanked. The reason why around 25% of Indonesians are unbanked is 

because to Indonesia is an archipelagic state, meaning that there are small areas 

that are not exposed to banking institutions. Out of those 60 million unbanked 

people, 14 million of them are exposed to mobile phone that enables them to 

make digital payments.5  

Since a large percentage of people are exposed to mobile phones, therefore, 

digitalization could be one of the answers to this economic problem. 
                                                

4 Indonesia, Indonesia Civil Code, Article 1756.  
5 Payment Week, “Global Findex: Indonesia Makes The Most Progress In Helping Its 
Unbanked Cross East Asia And The Pacific”, https://paymentweek.com/2018-4-20-
global-findex-indonesia-makes-progress-helping-unbanked-cross-east-asia-pacific/, 
Accessed on 22 November 2019. 
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Digitalization could transform the way people operate; where it could enlarge the 

possibility of improving the way people communicate, travel, and conduct 

transaction, including but not limited to financial transactions. One of the 

technological improvements of Indonesia’s financial sector has become more 

apparent by the adjustment of Financial Technology. 

Financial Technology or Fintech is the use of technology to deliver financial 

services and products to customers.6 According to Bank Indonesia, Fintech is 

defined as the use of technology in the financial system that produces new 

products, services, technology and/or business models that impacts the stability of 

monetary and financial system and/or the efficiency, smoothness, security and 

reliability of payment systems.7 It is argued that Fintech threatens the existence of 

banks in Indonesia, but in reality, Fintech is trying to help bank lessen the USD 54 

million economic gap in Indonesia. Not only that, Fintech contributes to Indonesia 

in encouraging the transmission of economic policy, encouraging the National 

Strategy for Inclusive Finance (Strategi Nasional Keuangan Inklusif/ SKNI) and 

expediting individual’s circulation of money.8 

Fintech aims to provide a solution for the expansion of small to medium sized 

businesses (UKM- Usaha Kecil Menegah) by providing a more practical way of 

accessing funds. It enables individuals to conduct financial transactions virtually 

                                                
6 Central Bank of Ireland, “Explainer- What is “fintech” and how is it changing financial 
products” <https://centralbank.ie/consumer-hub/explainers/what-is-fintech-and-how-is-it-
changing-financial-products> accessed on 22 November 2019. 
7 Bank Indonesia, “Teknologi Finansial”, https://www.bi.go.id/id/sistem-
pembayaran/fintech/Contents/default.aspx, accessed on 22 November 2019. 
8 Bank Indonesia, “Edukasi”, https://www.bi.go.id/id/edukasi-perlindungan-
konsumen/edukasi/produk-dan-jasa-sp/fintech/Pages/default.aspx, accessed on 22 
November 2019. 
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without the need of physically going to financial institutions (such as banks). 

Also, it allows individuals to conduct long-distanced financial transactions in a 

time efficient an effective manner.9 

Fintech provides services in four types of areas. The first one is payment, 

clearing and settlement such as iPaymu, FInnet, Xendit and many more. Payment, 

clearing and settlement provides a payment system services held by the banking 

industry (such as e-wallet and payment getaway). The activity of payment, 

clearing and settlement is supervised and regulated under the national bank, Bank 

Indonesia.10 

The second one is market aggregator or also known as e-aggregator such as 

Aturduit, Cermati, DiutPintar, and many more. Market aggregator operates by 

collecting and analyzing user’s financial data to help them make a financial 

decision. For example, when a user wants to subscribe to a new credit card, the 

task of a market aggregator/e-aggregator is to suggest the user (based on their 

financial data they input in the platform) the most suitable credit card they should 

subscribe to.11  

The third one is risk and management investment such as Bareksa, CekPremi, 

Rajapremi and many more. This particular platform provides financial planning 

services, e-trading and e-insurance to help user determine the right investment for 

them. CekPremi provides services in three aspects of insurance, namely 

motorbikes insurance, car insurance and travel insurance. For a user to compare 
                                                

9 Ibid. 
10 Roy Franedya, Tito Bosnia, “Ini Dia Empat Jenis Fintech di Indonesia”, 
https://www.cnbcindonesia.com/fintech/20180110145800-37-1126/ini-dia-empat-jenis-
fintech-di-indonesia, accessed on 22 November 2019. 
11 Ibid. 
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the various different insurances in CekPremi, users need to choose the insurance 

product they are interested in, for example, motorbikes insurance. Following that, 

users are required to enter their insurance details such as their motorbike data and 

their personal data and CekPremi will provide insurance offers that matches it. 

Lastly, one of the most famous Fintech service in Indonesia is crowd-funding 

and peer-to-peer lending such as Investree, Taralite, Akseleran, Tanifund and 

many more. Crowd-funding and Peer to peer lending provides the same system; 

which is raising finance from various resources through an online platform. What 

distinct them is that crowd-funding does not require the debtor to make regular 

payments like bank loans, but in exchange with the funds lent, they give the 

creditors their equity of the final business product. While Peer to peer lending 

requires the debtor to make regular payments with interest. Crowd-funding and 

Peer to peer lending are both regulated and supervised by the Financial Services 

Authority of Indoneisa (Otoritas Jasa Keuangan- "OJK"). 

Peer to peer lending has evolved the idea of traditional borrowing scheme that 

exist from the early years ever since society acknowledge money as a form of 

payment.12 Since the early days, the act of lending has been beneficial to support 

their economic activities and to increase their quality of living especially for 

individual or legal entity to fulfill their consumptive and productive needs.13 Peer 

to peer lending is expected to solve the limitation of access upon financial services 

in countries and build financial inclusion through its cooperation with financial 

                                                
12 William Waren, The Frontiers of Peer-To-Peer lending: Thinking About a New 
Regulatory Approach, Duke Law & Technology Review 2, no.1 (2014), Pg. 299.  
13 Subekti, Jaminan-jaminan untuk Pemberian Kredit Menurut Hukum Indonesia, 
(Bandung: Citra Aditya Bakti , 1989) Pg. 41.  
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institution and other technology companies.14 In light of the development of 

technology, the growth and high demand of peer to peer lending allows consumer 

to be exposed by a more simple way of acquiring credit which allows society to 

borrow money without any bank intermediary.15 

Unlike conventional bank credit, peer to peer lending offer simplicity and 

efficiency for its service. Peer to peer lending is a form of investment that serves 

as a financial solution for the society to receive additional income. The parties in 

peer to peer lending are the creditors who are willing to issue loans for the 

borrower and the peer to peer lending company as the intermediary.16 Ideally, the 

peer to peer lending as financial technology gives a greater focus on servicing a 

wider range of customers.17 The public are now exposed with a new lending 

product that will not intimidate the public to use peer to peer lending as compared 

to conventional banks. Unlike conventional banking, lending through peer to peer 

lending are available without the requirement to be customer of bank that would 

give opportunities for unbanked citizens, this would assist middle to lower income 

citizens with limited history, or poor credit store to secure loan.18  

                                                
14 Andrew Verstein, The Misregulation of Person-to-Person Lending, Davis Law Review 
445, no.45 (2012), Pg 457.  
15 Ryan Lichtenwald , “Peer to Peer Lending The History, Rise and Future of Peer to Peer 
Lending”, http://peersociallending.com/news/history-peer-peer-lending/, accessed on 10 
October 2019  
16 Eric Chaffee and Geoffrey Rapp, “Regulating Online Peer-to-Peer Lending in the 
Aftermath of Dodd-Frank: In Search of an Evolving Regulatory Regime for an Evolving 
Industry”, Wash. & Lee Rev. 69, no.2 (2012), Pg. 491.  
17 Ibid, Pg. 505.  
18 Hanum Kusuma Dewi, Plt Kepala BI Fintech Office, Junanto: Industri Fintech 
Berpotensi Tumbuh Pesat, http://www.bareksa.com/id/text/2017/06/12/plt-kepala-bi-
fintech- office-junanto- industri-fintech-berpotensi-tumbuh-pesat/15724/news, accessed 
on 8 September 2019.  
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Peer to peer lending has captured a lot of public attention lately as it offers 

great advantages to lenders as well as borrowers. Peer to peer lending is regulated 

under OJK’s regulation of POJK No.77/POJK.01/2016 about Information 

Technology-Based Lending Services ("LPMUBTI"); where it stipulates 

provisions which among others include financial intermediary, requirements of 

lender and borrower, agreement, risks and protection. Peer to peer lending offers 2 

major advantages for both creditors and debtors, namely: 

a) it offers creditors high interest; and 

b) it allows debtors to borrow money with or without collateral (depending 

on the requirements of each peer to peer lending platforms).  

Even though peer to peer lending offers various different advantages, there are 

risks to bear out of this type of investment too. For creditors, there will be 

potential losses caused by debtors if the debtors are unable to comply with their 

responsibility to pay their debt. For debtors, due to the higher interest, debtors 

may conduct non-performing loan. 

Non-performing loan (“NPL”) is a sum-borrowed money upon which the 

debtor has not made the scheduled payments for a specified period.19 Since the 

target market of peer to peer lending is commonly small to medium-sized 

businesses -where it is usually not as established as bigger businesses; and they 

usually sought after peer to peer lending platforms that does not require them to 

deposit collateral. Even though there are preventive methods offered by peer to 

                                                
19 Investopedia, “Nonperforming Loan – NPL- Definition”, 
https://www.investopedia.com/terms/n/nonperformingloan.asp, accessed on 25 November 
2019. 
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peer lending platforms and OJK for the protection of creditors, but it is apparent 

that there will be risks any kind of investment. Akseleran.com, one of the peer to 

peer lending companies in Indonesia, provides preventive methods in minimizing 

the risks, namely: 

a) Choose peer to peer lending companies that is registered under OJK; 

b) Examine their NPL percentage experienced by the company; 

c) Examine their history and Debt Service Coverage Ratio (DSCR); 

d) Examine their rating (A being the safest and C being the least safe); 

e) Choose peer to peer lending that requires collateral; 

f) Start investing in a small amount.20 

Although the new entrance of peer to peer lending offer simplicity, 

accessibility, convenience, personalization, and ease of use in loan, it is prone to 

legal issues especially on consumer protection matters. In regard to this issue, The 

Jakarta Legal Aid Institute (LBH Jakarta) complaint center received over 1,330 

complaints from November to December 2018 on matters including but not 

limited to debt collecting activities and credit default.21 Many argue that conflict 

has arise ever since the relationship between regulation and technology. 

Technology embodies notions of enterprise and progression whilst regulation is 

usually associated with bureaucracy, which stifles growth and innovation. Law 

and regulation requires to adapt within the changes in technology without creating 

                                                
20 Andri Madian, “Risiko Investasi P2P Lending dan Cara Mengatasinya”, 
https://www.akseleran.com/blog/risiko-investasi-p2p-lending-cara-mengatasinya/, 
accessed on 25 November 2019. 
21 Dias Prasongko, LBH Jakarta: 8 Violations of Online Lending Firm, 
https://www.tempo.co/read/923258/lbh-jakarta-8-violations-of-online-lending-
firm/full&view=ok, accessed on, 15 November 2019.  
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unnecessary barriers to growth. Therefore, balance shall be struck to between the 

regulatory principle of ensuring rules are proportional to the risks associated with 

the regulated activities and ensuring there are adequate protections for the 

consumers.  

The government has made efforts to intensify consumer protection specifically 

for peer to peer lending industry by issuing OJK Circular Letter No. 

18/SEOJK/02/2017 on Information Technology Risk Management and 

Governance on Peer to Peer Lending. OJK Regulation Number 13/POJK.02/2018 

on Financial Technology in the Financing Service Sector aims to protect 

consumer’s interest through regulatory sandbox. OJK announced their new 

division called the “Innovation Centre for Digital Financial Technology (OJK 

Infinity)”. Through OJK Infinity, the Fintech industry is expected to be able to 

deliver financial services that are innovative, effective, and efficient and will 

prioritize consumer protection. OJK Infinity will function as a forum for 

discussion and collaboration between industry, regulators, government, academics 

and other innovation hubs to reach the three functions of OJK Infinity, namely:22 

a) facilitating regulatory sandbox as Fintech's incubator to balance innovation 

with consumer protection; 

b) as an innovation hub for the development of the Digital Financial Industry 

(Ikatan Keuangan Digital- IKD) as well as the overall development of the 

IKD ecosystem; 

                                                
22 Otoritas Jasa Keuangan/ OJK,  “Siaran Pers: OJK Resmikan Pusat Inovasi Keuangan 
Digital (Fintech Center), https://www.ojk.go.id/id/berita-dan-kegiatan/siaran-
pers/Pages/Siaran-Pers-OJK-Resmikan-Pusat-Inovasi-Keuangan-Digital-Fintech-
Center.aspx, accessed on 24 November 2019.  
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c) as an education center for financial services, consumers and academics 

who will become IKD activists as Indonesia's economic actors in the 

future. 

OJK Infinity’s first function is to facilitate regulatory sandbox as Fintech's 

incubator to balance innovation with consumer protection. Regulatory sandbox is 

a safe controlled environment under the Indonesia Financial Service supervision. 

Within a year or may be extended by six months, the Fintech company will be 

assessed in terms of its service, business models, processes, financial instruments, 

operating procedures, and regulatory compliance in hopes to make sure that the 

company is ready to market its product to the public and gain consumer's trust.23 

The legal framework of peer to peer lending in Indonesia must assure security 

for both the public’s interest. Regulating peer to peer lending must pertain security 

upon public’s funds, data, and manage the health and ability of public’s finance, 

prominently by giving sufficient consumer protection in handling credit default.24 

One of the key elements of assuring consumer protection as well as the stability of 

Indonesia’s financial system is to make sure peer to peer lending would not 

disrupt the value proposition of existing financial products and services especially 

lending through conventional banks.25 

However, the only peer to peer lending regulation available in Indonesia as of 

2018 is OJK Regulation 77/POJK.01/2016 on Peer to Peer Lending. This initially 

shall serve as the umbrella law for peer to peer lending, but as of to this date, OJK 
                                                

23 Dirk A. Zetzche, “Regulating a Revolution: From Regulatory Sandboxes to Smart 
Regulation” Fordham Journal of Corporate & Financial Law” vol. 23 (2017), Pg. 34.  
24 Indonesia, OJK Regulation on Financial Service Sector Consumer Protection, POJK 
No. 1/POJK.07/2013 Year 2013. Consumer Protection, Article .2. 
25 Indonesia, OJK Regulation on Peer to Peer Lending, POJK No. 77 Year, Article 42. 
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have not issued its implementing regulation. Available circular letter on peer to 

peer lending is OJK Circular Letter No. 19/SEOJK/02/2017 on Information 

Technology risk Management and Governance in Peer to Peer Lending. The legal 

framework for peer to peer lending contrasted with lending in conventional bank 

which is highly regulated, there are numerous regulations that the government 

issued in regards to credit.  

Due to the issues mentioned above, the author is interested in obtaining 

information by conducting a more thorough research about the legal principles of 

creditor’s protection in a peer to peer lending. This thesis will focus on how legal 

principles regarding consumer protection are for creditors is regulated in peer to 

peer lending scheme compared to conventional banking and how should 

consumer's protection be regulated in Indonesia. The author decided to formulate 

this thesis that is titled “The Implementation of Legal Principles of Conventional 

Banking to Enhance Consumer Protection in Peer to Peer Lending.” The author 

is aware that there exist past thesis that were formulated similarly as this thesis 

titled:  

1. “Perlindungan Hukum Bagi Penyedia Dana Dalam Peer to Peer Lending 

di Dalam Industri Teknologi Finansial” (2017), written by Chrismanto 

Marulitua Saragih from Universitas Pelita Harapan,  

2. “Perlindungan Hukum Terhadap Para Pihak Dalam Peer to Peer 

Lending” that was written by Khalifatur Rizkiyah from Universitas 

Trunojoyo Madura,  
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3. “Analisis Yuridis Perlindungan Konsumen terhadap Pemberi Pinjaman 

dalam Peer to Peer Lending berdasarkan Undang – Undang Nomor 21 

Tahun 2011 tentang Otoritas Jasa Keuangan” (2017) written by Nick 

Sanjaya from Universitas Katolik Parahyangan,  

4. “Antara Platform Peer-to-Peer Lending dan Kredit Perbankan 

Konvensional di Masa Depan: Lawan atau Kawan” (2017) by Alexander 

Michael Tjahjadi, Putu Arya Wigita, and Ulayya Gempur Tirani from 

Universitas Gadjah Mada Yogyakarta.  

5. “Perlindungan Hukum Bagi Pemberi Pinjaman dalam Penyelenggaraan 

Financial Technology Berbasis Peer to Peer Lending di Indonesia” 

(2018), written by Alfhica Rezita Sari from Universitas Islam Indonesia. 

6. “Legal Aspects of Peer to Peer Lending and Unsecured Loans” (2019), 

written by Cindy Kristiawati from Universitas Pelita Harapan. 

However, the differences between the past thesis and this thesis 

discusses the legal principles for creditor’s protection in a peer to peer 

lending, which involves analyzing legal principles, prevailing laws and 

regulations of conventional banking and peer to peer lending.  

4.2 Research Question 

1. What is the regulatory framework of peer to peer lending in 

Indonesia? (the application of principles of prevailing laws and 

regulations (i.e., consumer protection, Indonesian Civil Code, etc.)) 

2. How can some relevant regulations govern and improve the 

protection of consumer by referring to legal principles of 
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conventional banking? 

4.3 Research Purpose 

1. To discuss and analyze how Indonesia regulates peer to peer 

lending. 

2. To provide a thorough comparison with conventional banking in 

order to enhance protection of consumer in a peer to peer lending.  

4.4 Research Benefit 

The formulation of this paper is expected to contribute in both 

theoretical and practical benefits, which includes:  

4.4.1 Theoretical Benefit 

Theoretically, the author hopes this comparative research could provide a 

thorough insight on the legal aspect of Financial Technology especially in the 

field of peer-to-peer lending and its protection to the creditors from the 

information the author hopes to enrich the pool of Information on the protection 

of peer to peer lending activities in Indonesia under Indonesian law.  

Comparative legal researches are beneficial in the development of law 

where modification, amendment, and changes to the law are required.26 

This research is beneficial to the government of Indonesia, in order for the 

laws that are already applicable and available to be implemented well, for 

the better of the Indonesian Economy. Despite the availability of the 

regulation of Bank Indonesia and OJK, there are still unclear and 
                                                

26 Adilah Abd. Razak, “Understanding Legal Research”, Integration & Dissemination, 
Vol. 4., 2009, pp. 19-24. 
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contradictive articles in it, and this research may have significant role in 

assisting the government of Indonesia to understand how it can be 

developed to play the role it was assigned. 

4.4.2 Practical Benefit 

Practically, the author hopes this research could provide inputs for OJK and 

other authorized governmental institutions to improve POJK 

No.77/POJK.01/2018 about Information Technology-Based Lending Services 

(LPMUBTI). The author realizes that the protection for consumer could be 

regulated in a more detailed approach as a preventive method of the default 

conducted by debtors in a peer to peer lending. 

In addition, this research also aims to support the continuous growth of 

the law within Indonesia, and to ensure that Indonesia does not fall behind 

other States that has already applied regulation related to Fintech. This 

research attempts to assist the government in creating a codification of the 

law on Fintech to ensure that there is a more effective set of law that can 

be implemented in the best interests of the State. The author also hopes 

this research could be a reference to students, law enforcers, lawyers and 

institutions that engages in the field of Fintech peer to peer  lending. 

Lastly, the author hopes this research could be a guideline for creditors and 

debtors in performing peer to peer lending activities.  

4.5 Systematics of Writing 
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To facilitate the reader in the discussion of this research paper, the author will 

briefly detail chapter by chapter in order to provide a clearer direction of the 

discussion. The systematics of writing this research will be divided into five 

chapters. The five chapters are:  

CHAPTER I: INTRODUCTION  

In the first chapter, the author will entail the background of the issue, the 

formulation of issues, objectives of the research, as well as the benefits of the 

research which will be then further divided into theoretical and practical 

benefits, and the systematics of writing.  

CHAPTER II: LITERATURE REVIEW  

In the second chapter, the author will divide the writing into two chapters 

which are regulatory framework and conceptual framework. The points 

discussed in regulatory framework will include among others framework of 

Indonesian Legal system, the legal framework of Financial Technology, Peer 

to Peer Lending and Conventional Banking. The author will also lay out the 

conceptual framework used in this thesis, i.e., loans, NPL, principle of 

transparency, etc.  

CHAPTER III: RESEARCH METHODS  

In the third chapter, the author will discuss matters regarding the type, 

approach and object of this legal research. The author will also entail the data 

analysis method used for this research in accordance with the legal research 

approach.  
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CHAPTER IV: DISCUSSION AND ANALYSIS 

In the fourth chapter, the author will discuss the issues raised in this research 

and the solutions to the issues in reference to the theoretical foundation and 

the normative analysis to solve the issues. This chapter will be divided into 

two sub-chapters and each sub-chapter will answer each research question as 

set out in chapter two of this paper. The first sub-chapter will discuss 

regulatory framework of consumer protection in peer to peer lending and the 

second sub-chapter will provide comparison with of regulation and principles 

of peer to peer lending and conventional banking.  

CHAPTER V: CONCLUSION AND RECOMMENDATIONS  

In the fifth chapter, the author will summarize and provide conclusion for the 

problems explained in chapter four. Aside from providing conclusion, the 

author will also provide recommendations on those particular issues and the 

possible regulations that can be formulated and implemented in order to give 

clear guidelines as to the legal protection of consumer in a peer to peer 

lending.  

 


