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CHAPTER I 

INTRODUCTION 

 

1.1 Background 

As stated in the first article of 1945 Constitution, Indonesia is a 

state based on the rule of law. This constitutional provision means that all 

society and governmental activities in Indonesia must be based on the 

positive laws. Aside from a state that is based on the rule of law, Indonesia 

is also a welfare state according to 1945 Constitution and the fifth precept 

of Pancasila, which is “social justice for all Indonesians”. The word 

“welfare” consists of at least three concepts, namely: (1) social welfare, 

which refers to the collective acceptance of welfare; (2) economic welfare, 

which refers to a secure market and economy; and (3) state welfare, which 

refers to the guarantee of social welfare services through state agents. 

Therefore, a welfare state is defined as a state where the government is 

responsible to guarantee the minimum standard of welfare for each of its 

citizens.1  

To ensure the welfare of the people, the state has to facilitate with 

effective legal system. The state has to enact and apply the laws and 

regulations properly. The laws and regulations are a set of rules for the 

society that are designed to protect basic rights and freedom, and also to 

treat everyone fairly.  

 
1 Christopher Pierson, Beyond the Welfare State, (Penn State University Press, 2007), p.9. 
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As Indonesia is a state based on the rule of law and a welfare state, 

laws and regulations has an important role to maintain order, justice and 

welfare of the people. One of the laws and regulations that is essential to 

achieve a welfare state is Intellectual Property Rights (IPR) law.  

In this respect, protection towards creation is crucial as it protects 

the composers’ idea, or more specifically, their imagination. An Irish 

playwright, George Bernard Shaw, stated that “Imagination is the 

beginning of creation.”2 The ability to imagine is what triggers ideas or 

feelings, which might be converted into a creation (painting, novel, a piece 

of music). The rights given to a person over the creation of their minds is 

called the Intellectual Property Rights. Intellectual property right is 

classified as an intangible right as the creation of minds has no physical 

form.  

There are several reasons as to why intellectual property should be 

promoted and protected. First, the progress and well-being of humanity 

rest on its capacity to create and invent new works in the areas of 

technology and culture. Second, the legal protection of new creations 

encourages the commitment of additional resources for further innovation. 

Third, the promotion and protection of intellectual property spurs 

economic growth, creates new jobs and industries, and enhances the 

quality and enjoyment of life.3 

 
2 Ching M. Chang, Service Systems Management and Engineering, (John Wiley & Sons, 2010), p. 

505.  
3 World Intellectual Property Organization (WIPO), “What Is Intellectual Property?” (WIPO 

Publication), p. 3. 
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The importance of Intellectual Property Rights is also emphasized by 

Jeremy Bentham4, who stressed that entrepreneurs or inventors need to 

obtain profits by enjoying some kind of monopolistic power over their 

inventions, which would encourage them to devote time and money to 

create another innovation. Hence, there is a basic innovation cycle5 that 

includes 4 (four) steps of creating creation or innovation, which are:  

Generation is the first stage of the cycle, which is where the author 

begins to explore and imagine new ideas. Creative ideas are essential to 

the idea generating process.6 Then, the ideas will be realized into physical 

product or innovation that could be registered. The second stage is 

Registration, where the product or creation is being registered under the 

law to be protected. For example, in Indonesia, a creation can be recorded 

under Copyright by fulfilling the record procedure and paying the record 

 
4 Jeremy Bentham, A Manual of Political Economy (New York: Putnam, 1839). 
5 Turkey in Horizon 2020 Project, Intellectual Property Rights: Learn about IP Rights in Horizon 

2020, (Turkey: International Development Ireland (IDI) Ltd), p. 21 
6 Ibid, p. 22. 
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fee. The author of the creation then will receive a certificate that ensures 

that the creation has been recorded. 

After the product or creation is recorded, it will undergo the 

industry stage, where the product or creation will be produced in a large 

number of quantities. The last stage, Marketing stage, is a stage where the 

creation or product is launched into the market. When a product is 

launched into the market, the creation will result in reward that will 

encourage the author to generate many other more innovation. By this, the 

cycle continues over and over. 

Throughout all the stages of the cycle, Intellectual Property Rights 

law inspire, facilitate, protect and ensure the rights of the author as well as 

the innovation itself. The law ensures that the creative innovation does not 

stop on the “Generation” stage but continues until the author get economic 

benefits from his creation. If there is no laws or regulations to protect the 

innovation, then the author will not get any profit as the creation will most 

likely be claimed or taken by other people. Therefore, laws and regulations 

play a really essential roles here to ensure the rights of the author. Without 

Intellectual Property Rights law, the author will be demotivated to explore 

any other ideas or innovation.  

In academic perspective, intellectual property rights are divided 

into 2 parts, namely: (1) Copyright; and (2) Industrial property rights, 
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which includes: patent, industrial design, trademark, repression of unfair 

competition, layout design of integrated circuit, and trade secret.7   

Historically, laws and regulations regarding intellectual property 

rights has been introduced to Indonesia since 1844 by the Dutch Colonial 

Government. The Dutch Government promulgated the Trademark Law 

(1885), the Patent Law (1910), and the Copyright Act (1912). As part of 

the Dutch legal system, Indonesia has been a member of the Paris 

Convention for the Protection of Industrial Property since 1888 and a 

member of the Berne Convention for the Protection of Literary and 

Artistic Works since 1914. On August 17, 1945 Indonesia proclaimed its 

independence. According to Article II of Transitional Provisions of the 

1945 Constitution, all laws and regulations of the Dutch Colonial 

Government remain in effect as long as they do not conflict with the 1945 

Constitution. The Patent Law is considered contrary to the 1945 

Constitution, but the Copyright Law and the Dutch inheritance law still 

apply.8  

On April 12, 1982 the Government ratified Law No. 6 Year 1982 

concerning Copyright (1982 Copyright Act) to replace the Copyright Law 

inherited from the Dutch. Ratification of the Copyright Act.1982 is 

intended to encourage and protect the creation and dissemination of 

 
7 Directorate General of Intellectual Property Rights Ministry of Law and Human Rights Republic 

of Indonesia in cooperation with Japan Internasional Cooperation Agency, Buku panduan Hak 

Kekayaan Intelektual (2006) p. 3. 
8 Directorate General of Intellectual Property Rights Ministry of Law and Human Rights Republic 

of Indonesia, “Sejarah Perkembangan Perlindungan Kekayaan Intelektual (KI)”, 

<http://www.dgip.go.id/sejarah-perkembangan-perlindungan-kekayaan-intelektual-ki/>, accessed 

30 April 2019. 

http://www.dgip.go.id/sejarah-perkembangan-perlindungan-kekayaan-intelektual-ki/
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cultural results in the fields of science, art and literature and accelerate the 

growth of the intelligence of the life of the nation.  

On September 19, 1987 Indonesian Government ratified Law No. 7 

year 1987 as a change to Law No. 6 Year 1982 concerning Copyright. The 

explanation of Law No. 7 Year 1987 stated that changes to Law No. 6 

Year 1982 was carried out because of the increase in copyright 

infringement that could endanger social life and destroy people’s creativity. 

Following the promulgation of Law No. 7 Year 1987, Indonesia 

government signed a number of bilateral agreements in the field of 

copyright as the implementation of the Act. In 2002, the government 

established Law No. 19 Year 2002 regarding Copyright to replace the 

previous laws. 9  

In 2014, the government promulgated the latest copyright law 

which is Law no. 28 Year 2014 (Copyright Law). Copyright is the 

exclusive legal right to reproduce, publish, sell, or distribute the matter and 

form of something (such as a literary, musical, or artistic work).10 While 

according to Art. 1 number 1 Copyright Law, copyright means an 

exclusive right of the author vested automatically on the basis of 

declaratory principle after works are embodied in a tangible form without 

reducing by virtue of restrictions in accordance with the provisions of laws 

and regulations. Copyright encourages artists’ creativity, a basis for the 

 
9 Ibid 
10  "Definition of Copyright", <https://www.meriam-webster.com/dictionary/copyright>, 

accessed 20 December 2018. 

https://www.merriam-webster.com/dictionary/copyright
https://www.meriam-webster.com/dictionary/copyright
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business of music, and a way to let people who have talent in composing, 

producing, or singing to make a living doing what they enjoy.  

Basically, copyright holder has the exclusive right to use or 

authorize others to use the work on agreed terms. Copyright holder is 

defined further in Art. 1 number 4 of Copyright Law, which states that: 

“Copyright Holder means an Author as the Copyright owner, the 

party acquiring a lawful right from the Author, or other parties who 

acquire subsequent rights from the party such acquiring lawful rights.” 

As a copyright holder, every creator has economic right and moral 

right for the creations that they created. A copyright holder can earn 

economic value from their creation through commercial sale to the market. 

The economic value that they earn from distributing their creation is called 

royalty. Art. 1(21) Copyright Law defined royalties as: 

“Royalties are compensation for the utilization of the Economic Rights of 

a Work or Related Rights Products received by the creator or the owner of 

the related rights.” 

Regarding the object of Copyright Law, Art. 40 defines kinds of 

work that are protected by copyright:  

“In this Law, a work that is protected shall be the work in the field 

of science, arts and literature which includes: 

a. Books, pamphlets, typographical arrangement of published 

works, and all other written works; 

b. Sermons, lectures, addresses and other works of utterance; 

c. Visual aid made for educational and scientific purposes; 

d. Songs or music with or without lyrics; 

e. Dramas, musical dramas, dances, choreographic works, puppet 

shows, pantomimes; 

f. All forms of art, such as paintings, drawings, engravings, 

calligraphy, carvings, sculptures, collage, and applied arts; 

g. Architecture; 

h. Maps; 

i. Batik art and other motifs; 

j. Photography 

k. Or any other works.” 
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Further, Copyright Law also regulates about unprotected works, 

which include: 

a. works that have not been embodied in tangible form;  

b. every idea, procedure, system, method, concept, principle, 

findings or data despite having been expressed, stated, 

described, explained, or incorporated in a work; and  

c. tools, objects, or products that are created solely to resolve 

technical problems or of which form only serves functional 

needs. 

According to the aforementioned articles, it is clear that one of the 

creations that need to be protected is musical art. Based on findings from 

paleolithic and archeology sites, music has been known by human being 

since the existence of Homo Sapiens, approximately 180.000 – 100.000 

years ago. Instruments such as seven-holed flute and various types of 

stringed instruments was discovered from the Indus Valley Civilization 

archaeological sites.11  

For the society, music is very essential even since the pre-historic 

era and up until now. According to Kamus Besar Bahasa Indonesia 

(KBBI), music is defined as “tones or sounds that are arranged in such a 

way that it contains rhythms, songs, and harmony.”  As time goes by, 

music has been composed and produced vastly by musicians all over the 

world for various purposes. Some produce music for personal satisfaction, 

 
11 Reginald Massey, Jamila Massey, The Music of India, (Abhinav Publications, 1996) p. 11  

https://books.google.com/books?id=yySNDP9XVggC&pg=PA11
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some for religious purposes, some for entertainment purposes, and some 

for commercial purposes. Despite their different purposes, all producers 

and composers need protection for their creation. 

As time shifted into a more modern era, the composers starting to 

distribute their creation to the digital world so that people all over the 

world can listen to their music without going to a physical store to buy 

their albums. Internet facilitates people to access and search for 

information more easily everywhere and anywhere. Indonesian Internet 

Service Provider Association (APJII) revealed that internet users in 

Indonesia during 2017 reached 143,26 billion people, which was 54,68% 

from Indonesian citizens.12 According to the International Federation of 

the Phonographic Industry (IFPI)13, in year 2015, the sales of digital music 

reached 45% of the music industry’s revenue, while physical music only 

reached 39%. The distribution of digital music is divided into selling and 

streaming. One of the most developing digital music streaming sites in 

Indonesia is Spotify. Spotify lets users stream songs for free with some 

advertisements in between. The company gets money from the 

advertisement and from the subscription of the premium users. The 

premium users pay monthly fees to listen to music without advertisement 

interference and many other advantages. Composers or producers who 

distribute their creation through the digital market or streaming sites gets 

 
12 Asosiasi Penyelenggara Jasa Internet Indonesia, “Infografis Penetrasi & Perilaku Pengguna 

Internet Indonesia 2017”, (APJII, 2017), p. 6. 
13 Nuran Wibisono, “Menimbang Musik Digital di Indonesia,” <https://tirto.id/menimbang-musik-

digital-di-indonesia-bvv6>, accessed 30 April 2019. 

https://tirto.id/menimbang-musik-digital-di-indonesia-bvv6
https://tirto.id/menimbang-musik-digital-di-indonesia-bvv6
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royalty for their creation. However, this has lead to current problems in 

many cultural industries such as software, music, and film industries. They 

are facing serious problems of piracy through illegal copying on a global 

scale. 

The distribution of creations via cyberspace raises the issue 

regarding copyright in this new medium. A new standards of copyright 

protection in cyberspace is needed. Internationally, WIPO (World 

Intellectual Property Organization) administered the WIPO Copyright 

Treaty (WCT) and the WIPO Performances and Phonograms Treaty 

(WPPT), known as the “Internet Treaties”, that clarify international norms 

aimed at preventing unauthorized access to and use of creative works on 

the Internet.14  However, even though the digital market or valid streaming 

sites is efficient and easily accessed, there are still people who refuse to 

pay for the digital music or for the streaming site. As a result, people 

starting to find their way to access music without paying. Music has been 

illegally copied by using recorders and CD for decades, however now 

people can distribute a single file to a network for million people to copy 

in the same time. The digital technology changes the way people enjoy the 

music, which is really a disruption. 

The Internet has changed how people share files with others Back 

then, to share a file we have to meet face-to-face to another person to give 

USB or floppy disk to the other person, however now file sharing can be 

 
14 World Intellectual Property Organization (WIPO),"What is Intellectual Property?", < 
https://www.wipo.int/edocs/pubdocs/en/intproperty/450/wipo_pub_450.pdf>, accessed 12 July 

2019. 

https://www.wipo.int/edocs/pubdocs/en/intproperty/450/wipo_pub_450.pdf
https://www.wipo.int/edocs/pubdocs/en/intproperty/450/wipo_pub_450.pdf
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done with just one click.15 The practice of distributing or providing access 

to digital media (computer programs, songs, images, e-books) is called file 

sharing. There are various methods of file sharing16, among others: 

1.) E-mail: E-mail allows people send messages to a certain address on 

the Internet. E-mail can also include files as attachments. One of 

the weaknesses of sharing files through e-mail is because e-mail 

limits file sharing only to people whose e-mail addresses the sender 

already know. Moreover, some Internet service providers also set 

size limit for sending e-mail. Therefore, file sharing by e-mail 

cannot be used for large size files.  

2.) Newsgroups: Newsgroup is like a massive bulletin board. In a 

newsgroup, once someone send a message,  the message will be 

available for everyone in the newsgroup. Similar to chat messenger 

groups, every newsgroup has a certain topic such as rock music, 

fishing, or any other interest. Once a visitor finds an interesting 

topic, they could read and write messages to other people in the 

same topic. With newsgroup, people can trade files with people 

they do not know. For example, in a music-related newsgroup, 

people usually ask for a song. If someone reads that message and 

he has the song, then he can share the file by posting it to the 

newsgroup. However, newsgroup is unreliable for file trading as 

 
15 Wang, Wallace, and Bullfrog, Jerry, Steal This File Sharing Book : What They Won’t Tell You 

About File-Sharing, (San Francisco: No Starch Press, Incorporated, 2004), p. 3-4 
16 Ibid. 
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there’s no guarantee that anyone will provide the file that is needed 

by the readers.  

3.) File sharing websites: People can build a website to post all the 

files that they own and allowing people to search through their 

collection and get the files they want. However, with websites, the 

recording company or the government could easily track the site. 

To avoid this, website owners use links to store their music on 

another website.  

4.) Instant File Transfer (Internet Relay Chat and Instant Messaging): 

For instant communication, people use internet relay chat (IRC) to 

share files. IRC are similar to newsgroups, except that it is viewed 

real-time, which means that the screen is updated to whatever 

typed by the users Just like newsgroup, IRC and instant messaging 

services are divided into channel based on interest. Then, people 

usually trade or swap  their collections which is free to download.  

5.) File sharing networks: File sharing networks are popular as it is 

easy to find files and download several files freely from the 

network. File sharing network uses a special program called “client” 

to browse through the Internet and computers that run the same 

program. Then, the client will search through the files of other 

client programs and list down the files that the user search. The file 

that is found then can be easily downloaded from another user’s 
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computer. Most common way of file sharing networks are as 

follows: 

a. Peer-to-Peer (P2P) File Sharing: Because of the use of 

peer-to-peer technology, for example: Napster, this is the 

most common but controversial form of file sharing. Users 

of network computers find shared data with applications 

from third parties. The exchange of P2P files helps users to 

directly access, download and edit files. Through storing 

and converting large files into smaller pieces, some third-

party technology supports P2P sharing.  

b. File Hosting Services: This alternative to P2P file sharing 

provides a wide selection of popular online content. These 

services are frequently used with methods of Internet 

collaboration, including email, blogs, forums, or other 

media, where it is possible to include direct download links 

from the file hosting services. Usually these websites host 

files to allow users to download them.17 

Among the various types of file sharing, the author would like to 

look deeper particularly into file sharing websites. The problem that arises 

from file sharing websites is that it often violates the rights of the 

copyright holder. The distribution of songs or music through file sharing 

websites might bring loss to the copyright holders. Personally, the author 

 
17  “What Is file Sharing,” Technopedia, <https://www.techopedia.com/definition/16256/file-

sharing.>, accessed February 25 

https://www.techopedia.com/definition/16256/file-sharing
https://www.techopedia.com/definition/16256/file-sharing
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wants to write about this topic to raise awareness concerning the 

importance of protection towards songs or music. The legal issue that 

arises here is that Copyright Law in Indonesia haven’t regulate specifically 

about how copyright holder should be protected in the digital era. The law 

should not be static. Just as how the technology has changed so rapidly, so 

the law has to change by responding to the current social and political 

values of the dominant culture. As societies become more complex, the 

law has to adjust to the culture development. 

This thesis aims to analyze the protection of copyright holders 

towards the distribution and access of music through file sharing websites 

as well as to what extent distributing and accessing music through file 

sharing websites is illegal. Due to the aforementioned reasons, the author 

decides to formulate this thesis with its title “Copyright Protection for 

Musical Works Against Digital Piracy Through File Sharing Website”.  

The author is fully aware of the existence of previous thesis or 

journals that were formulated similarly to this thesis, titled “Pelanggaran 

Hak Kekayaan Intelektual Sebagai Suatu Bentuk Kejahatan Cyber 

(Studi Kasus The Pirate Bay)” that was written by Panji of Universitas 

Hasanuddin in year 2014, “Perlindungan Hukum Pencipta Lagu 

Terhadap Website Penyedia Jasa Download Lagu Gratis Dalam Media 

Internet” that was written by Linda Agustina of Universitas Hasannudin 

in year 2012, “Perlindungan Hukum Pencipta Lagu Terhadap 

Pembajakan yang Dilakukan Melalui Website Penyedia Jasa Download 
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Lagu Gratis dalam Media Internet” that was written by Depa 

Oktanriansya of Universitas Palembang in year 2016.  

The difference between this thesis and Panji’s thesis is that this 

thesis particularly discusses about the copyright of songs or music while 

Panji’s thesis didn’t specify about the intellectual property rights. 

Meanwhile in Linda and Depa’s thesis, they didn’t specify about the 

internet while this thesis specifically discusses about file sharing. 

Moreover, Linda’s thesis was written in year 2012 so that it analyzed 

about the 2002’s copyright regulation, while this thesis analyzes on 2014’s 

new norms of Copyright Law.  

 

1.2 Research Question 

Based on the background that has been addressed, then arise the 

legal issues that is formed systematically, namely: 

1.) How does Indonesian Copyright Law provide legal 

protection for musical works against the digital piracy 

through file sharing website?  

2.) How is the implementation of Indonesian Copyright Law to 

protect the musical works against the digital piracy through 

file sharing website?  
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1.3. Research Purpose 

Based on the formulation of issue that has been formulated above, 

the purposes of this research are: 

1.) To understand and to analyze how Indonesian Copyright 

Law provide legal protection for musical works against the 

digital piracy through file sharing website. 

2.) To understand and to analyze how is the implementation of 

Indonesian Copyright Law to protect the musical works 

against the digital piracy through file sharing website. 

 

1.4 Research Benefit 

This research is expected to contribute in theoretical benefits and 

practical benefits, which include: 

1.) Theoretical Benefits. 

Theoretically, this research is conducted to analyze how 

Indonesian Copyright Law is being implemented, 

particularly in providing legal protection to copyright 

holder. This research is expected to enrich legal theoretical 

aspect, particularly for the development in the field of 

Intellectual Property Rights, specifically on Copyright. 

 

2.) Practical Benefits 
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a. For author, to gain more knowledge and insight 

regarding the implementation of Copyright Law.  

b. For future students or academics, as a material or 

reference for future researches with the similar 

object of research. 

c. For the society, to give more understanding about 

the legal protection of musical arts as well as to 

provide information on how the law regulate legal 

protection towards the copyright holder regarding 

the distribution and access to music through file 

sharing websites.  

 

1.5 Framework 

Therefore, to answer the formulation of issues and to fulfill the research 

purposes and benefits, the author will write the thesis in the following 

structure: 

Chapter I: Introduction 

Chapter I consists of (a) background, (b) formulation of issue, (c) research 

purpose, (d) research benefit, and (e) framework of the thesis. The 

background discusses about the general review of the topic as well as the 

reason why the author wants to write about this particular topic of the 

thesis. The formulation of issue discusses about the issues that are going to 

be studied in this thesis. The research purpose and research benefit discuss 
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about the objectives and advantages of the thesis. Lastly, the framework 

discusses about the structure of the thesis. 

Chapter II: Literature Review 

Chapter II discusses about the theoretical basis that the author will use to 

analyze and answer the formulation of issue, which comprises of (a) 

theoretical framework and (b) conceptual framework.  

Chapter III: Research Method 

Chapter III discusses about the research method, the sources of research as 

well as the legal research approach that the author uses. 

Chapter IV: Analysis 

Chapter IV discusses about the issues that are being raised in this thesis as 

well as the analysis and solution to those issues. The analysis to the issues 

will be made based on the theoretical basis that has been discussed earlier 

in Chapter II. This chapter will be divided into two sections, each section 

will answer each issue that has been addressed in earlier in Chapter I. Two 

main issues that will be analyzed are: 

1.) How does Indonesian Copyright Law provide legal protection 

for  musical works against the digital piracy through file 

sharing websites? 

2.) How is the implementation of Indonesian Copyright Law to 

protect the musical works against the digital piracy through file 

sharing websites?  

 



 

19 
 

Chapter V: Conclusion and Recommendation 

Chapter V consists of conclusion and recommendation. This chapter 

summarizes the thesis and provides recommendation to the problems that 

arise.   

 

 


