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CHAPTER I 

INTRODUCTION 

 

1.1 Background  

 The oil and gas sector is one of the largest industries in Indonesia, as 

indicated by the contribution of this sector to total state revenue. Nevertheless, in 

the last twenty years the income from this sector has fluctuated with a general 

downward trend, with a peak of 24% in 2006, dropping slowly to 2.84% in 2016.1 

In 2019, the income from oil and gas is targeted to increase to 7.38%.The abundance 

of oil and gas reserves in Indonesia means that the country ranks tenth amongst the 

world's oil producers,2 holding oil and gas reserves of 3.2 billion barrels and 51 

trillion standard cubic feet, accounting for 0.4 percent and 1.4 percent (respectively) 

of the total of global oil and gas reserves.3 

Oil and gas form part of the country's natural resources, as regulated under 

Article 33(3) of  the 1945 Constitution which provides that the land, the waters and 

the natural riches contained therein shall be controlled by the State and exploited to 

the greatest benefit of the people. The wording of Article 33(3) of the 1945 

 
1 Price Waterhouse Coopers, “Oil and Gas in Indonesia Investment and Taxation Guide September 

2019, 10th Edition” < https://www.pwc.com/id/en/energy-utilities-mining/assets/oil-and-gas/oil-

gas-guide-2019.pdf > page 32, last accessed: 20 October 2019. 

2British Petroleum, “BP Statistical Review of World Energy 2019, 68th edition”  

<https://www.bp.com/content/dam/bp/business-sites/en/global/corporate/pdfs/energy-

economics/statistical-review/bp-stats-review-2019-full-report.pdf > page 37, last accessed: 20 

October 2019. 

3CNBC Indonesia, “Bagai Butiran Debu, Minyak RI Cuma 0,2% Cadangan Minyak Dunia” < 

https://www.cnbcindonesia.com/news/20190721084801-4-86393/bagai-butiran-debu-minyak-ri-

cuma-02-cadangan-minyak-dunia.> last accessed: 20 October 2019. SKK Migas, “SKK Migas 

Annual Report 2018” <https://www.skkmigas.go.id/assets/skk-migas_ar-2018_ina_190523-

1563182715.pdf) > last accessed: 20 October 2019. 

https://www.pwc.com/id/en/energy-utilities-mining/assets/oil-and-gas/oil-gas-guide-2019.pdf
https://www.pwc.com/id/en/energy-utilities-mining/assets/oil-and-gas/oil-gas-guide-2019.pdf
https://www.bp.com/content/dam/bp/business-sites/en/global/corporate/pdfs/energy-economics/statistical-review/bp-stats-review-2019-full-report.pdf
https://www.bp.com/content/dam/bp/business-sites/en/global/corporate/pdfs/energy-economics/statistical-review/bp-stats-review-2019-full-report.pdf
https://www.cnbcindonesia.com/news/20190721084801-4-86393/bagai-butiran-debu-minyak-ri-cuma-02-cadangan-minyak-dunia
https://www.cnbcindonesia.com/news/20190721084801-4-86393/bagai-butiran-debu-minyak-ri-cuma-02-cadangan-minyak-dunia
https://www.skkmigas.go.id/assets/skk-migas_ar-2018_ina_190523-1563182715.pdf)
https://www.skkmigas.go.id/assets/skk-migas_ar-2018_ina_190523-1563182715.pdf)
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Constitution was formulated to reflect the Indonesian peoples' desire to take 

absolute control of its natural resources, noting the years of colonisation by the 

Dutch where the local people were deprived of their rights over their own natural 

resources.4 Therefore, Article 33(3) of the 1945 Constitution mandates that the 

natural resources wealth shall be under the state’s control.5  In this way, the benefit 

collected from the utilization of natural resources could be directed to the public 

interest to the greatest extent, as desired by the 1945 Constitution.6 In the context 

of oil and gas, the Indonesian government retains its power by controlling and 

managing the business of oil and gas production.7  

Oil must be processed in order to be utilized as a fuel for machine or vehicle 

engines. There are extensive processes that must be undertaken by oil producers.8 

Petroleum production begins with exploration, which is the activity of exploring the 

potential existence of crude oil underneath the earth's surface.9 Crude oil is an 

unrefined petroleum product composed of hydrocarbon deposits and other organic 

materials.10 Furthermore, once the crude oil reserves have been proven to exist in a 

certain location, the oil will be extracted out by drilling into the oil reserve, known 

 
4 Prof. Mochtar Kusumaatmadhja, Rights Over Natural Resources: the Indonesian Experience, 

(Bandung: Alumni Publisher Bnadung, 2002) p. 9. 

5 Article 33 of 1945 Constitution. 

6 Prof. Mochtar Kusumaatmadhja, Rights Over Natural Resources: the Indonesian Experience, 

(Bandung: Alumni Publisher Bnadung, 2002) p. 7. 

7 Ibid. 

8 Adrian Sutedi, S.H., M.H., Aspek Hukum Pengadaan Barang dan Jasa dan Berbagai 

Permasalahannya, Edisi Kedua (Jakarta: Sinar Grafika, 2016), p. 61. 

9 “Overview of the Oil and Gas Exploration and Production Process” < 

http://static1.squarespace.com/static/52d71403e4b06286127a1d48/t/53237da4e4b02c883fb2303c/

1394834852799/AttAoverview.pdf > last accessed: 20 October 2019. 

10 Ibid. 

http://static1.squarespace.com/static/52d71403e4b06286127a1d48/t/53237da4e4b02c883fb2303c/1394834852799/AttAoverview.pdf
http://static1.squarespace.com/static/52d71403e4b06286127a1d48/t/53237da4e4b02c883fb2303c/1394834852799/AttAoverview.pdf
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as exploitation activities.11 Finally, the extracted oil is refined and sold to the market 

to be used as a fuel.12 

The process of oil utilization can be distinguished into the downstream and 

the upstream sectors.13 The downstream sector covers processing, transportation, 

storage and trading of refined oil.14 On the other hand, the upstream sector 

comprises of specific activities that is exploration and exploitation that links to the 

production of crude oil.15 Exploration is defined as an activity that aims to obtain 

information about the geological condition of the crude oil reserves,16 whereas 

exploitation is a series of activities aimed at extracting the crude oil.17 

Although Indonesia is a country renowned for the abundance of natural 

resources it nevertheless lacks the capability to develop its crude oil production in 

the upstream sector because it does not have the necessary capital, technology and 

skills.18 For that reason, in an attempt to boost crude oil production in the upstream 

sector, the government has introduced policies aiming at providing a conducive 

environment to attract foreign investors having the necessary capital, technology 

and skills to participate in developing the natural resources.19  

 
11Adrian Sutedi, S.H., M.H., Aspek Hukum Pengadaan Barang dan Jasa dan Berbagai 

Permasalahannya, Edisi Kedua (Jakarta: Sinar Grafika, 2016) p. 61. 

12 Ibid.  

13 Article 1(7) of Law 22 of 2001. 

14 Article 1 (10) of Law 22 of 2001. 

15 Article 1 (7) of Law 22 of 2001. 

16 Article 1(8) of Law 22 of 2001. 

17 Article 1(9) of Law 22 of 2001. 

18 Prof. Mochtar Kusumaatmadhja. Rights Over Natural Resources: the Indonesian Experience, 

(Bandung: Alumni Publisher Bnadung, 2002) p. 1. 

19 Ibid, p. 2. 
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There are two important entities that supports the production of crude oil 

sector, namely (1) the contractors and (2) the vendor. The contractor is an entity 

that undertakes the production of crude oil.20 Contractors can be in a form of a state-

owned enterprise, a private foreign company or a private local company. State 

owned enterprises are entities the majority of shares of which are owned by the 

government.21 Private local companies (known as Perseroan Terbatas) are limited 

liability companies incorporated under Indonesian law.22 Private foreign companies 

are limited liability companies incorporated under the laws of countries other than 

Indonesia.23 A vendor is a company that supplies goods or services for contractors 

in the procurement activities undertaken by the contractor.24 These goods or 

services are used for the production of crude oil activities such as the wellhead, the 

wireline tool, valves, tanks, pipes, pumps, and more.25  

Contractors and vendors are the main actors in the procurement process in 

the upstream oil and gas industry. This procurement activity is regulated under the 

Implementing Procedure Guideline No: KEP-0041/SKKMA0000/2017/S0 (fourth 

revision) on Implementation Guidelines for Procurement Fourth Revision [“PTK 

007”] which provides controversial provisions on the local content requirement 

[“LCR”].26 Section 4.1.1 of PTK 007 provides that contractor must use equipment 

 
20 Point 5.29, Chapter I of PTK 007. 

21 Point 5.6, Chapter I of PTK 007. 

22 Article 1(1) Law 40/2007.  

23 Point 5.48, Chapter I of PTK 007. 

24 Point 5.43, Chapter I of PTK 007. 

25 “Buku Apresiasi Produk Dalam Negeri/ APDN” < 

https://www.skkmigas.go.id/assets/Reference/ec274927dc9364f49da6be3e6c14ae38.pdf > last 

accessed: 20 October 2019. 

26 Point 4.1.1, Chapter IV of PTK 007. 

https://www.skkmigas.go.id/assets/Reference/ec274927dc9364f49da6be3e6c14ae38.pdf
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that has a certain percentage of LCR determined by Special Task Force for 

Upstream Oil and Gas Business Activities [“SKK Migas”].27 Vendors that supply 

the goods or equipment with LCR will then be prioritised in procurement 

activities.28  

In principle, LCR is not allowed under the World Trade Organization 

[“WTO”] rules as it may violate the non-discrimination obligation provided under 

General Agreement of Tariff and Trade [“GATT”]. The WTO is an international 

organisation dealing with international rules of trade between countries that aims at 

reducing restrictions to trade imposed by its members that will disrupt the flow of 

international trade.29 The imposition of LCR through a measure enacted by the 

members of the WTO is one of the trade restrictions that is prohibited under the 

WTO agreement.30 Indonesia is a member of the WTO as it acceded to the WTO 

on 1 January 1995 and ratified the WTO agreements as provided under Law No. 7 

Year 1994 on the Ratification of the Agreement Establishing the World Trade 

Organization. 

As a member of the WTO that has ratified the said agreement, Indonesia has 

rights and obligations arising from the agreements of the WTO such as the GATT 

that must be complied with. The compliance of Indonesia with any of the WTO 

 
27 Article 6 MEMR Regulation 15 of 2013.  

28 Article 6 MEMR Regulation  15 of 2013. 

29 “Understanding the WTO” < 

https://www.wto.org/english/thewto_e/whatis_e/tif_e/understanding_e.pdf > last acceesed: 20 

October 2019. 

30 “Understanding the WTO” < 

https://www.wto.org/english/thewto_e/whatis_e/tif_e/understanding_e.pdf > last acceesed: 20 

October 2019. 

https://www.wto.org/english/thewto_e/whatis_e/tif_e/understanding_e.pdf
https://www.wto.org/english/thewto_e/whatis_e/tif_e/understanding_e.pdf
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agreements means that all regulations enacted by the Government of Indonesia 

should not be applied in contrary to the duties provided under all of the WTO 

agreements which are binding towars Indonesia. In a forum set up by Trade Related 

Investment Measures [“TRIMs”] committee, the compliance of Indonesia to its 

national treatment obligation in upstream oil and gas sector was raised by the United 

States. The United States questioned the consistency of PTK 007 that contain the 

provision of local product requirement with the national treatment obligation under 

Article III:4 of the GATT.31  

The national treatment under Article III of the GATT is one of non-

discrimination principle in the WTO that Indonesia must comply with. The national 

treatment duty prohibits discrimination between imported and domestically-

produced goods to be prescribed in measures enacted by members of the WTO. 

Measures on LCRs may violate national treatment principle, as LCR provision 

implies a different treatment accorded by states to imported products by means of 

prioritizing the use of local component.  

 Nevertheless, Article III of the GATT provides an exemption to the national 

treatment obligation, the exemption is provided under Article III:8(a) of the GATT 

that if the measure enacted by the members relates to the government procurement 

measure, then such member would be exempted from such obligation under GATT. 

 
31 Committee on Trade-Related Investment Measures, Indonesia: Certain Local Content Provision 

in the Energy Sector (Mining, Oil, and Gas) < 
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-

DP.aspx?language=E&CatalogueIdList=127483,127263,127096,126527,119804,116464,60525,10

6487,52635,42558&CurrentCatalogueIdIndex=7&FullTextHash=&HasEnglishRecord=True&Has

FrenchRecord=True&HasSpanishRecord=True> last access: 15 February 2020 

https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?language=E&CatalogueIdList=127483,127263,127096,126527,119804,116464,60525,106487,52635,42558&CurrentCatalogueIdIndex=7&FullTextHash=&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?language=E&CatalogueIdList=127483,127263,127096,126527,119804,116464,60525,106487,52635,42558&CurrentCatalogueIdIndex=7&FullTextHash=&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?language=E&CatalogueIdList=127483,127263,127096,126527,119804,116464,60525,106487,52635,42558&CurrentCatalogueIdIndex=7&FullTextHash=&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?language=E&CatalogueIdList=127483,127263,127096,126527,119804,116464,60525,106487,52635,42558&CurrentCatalogueIdIndex=7&FullTextHash=&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True
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Aside from Article III:8(a) of the GATT, rules on government procurement is also 

regulated under the Government Procurement Agreement [“GPA”] of the WTO. 

The GPA is a plurilateral agreement which is not binding to all of the WTO 

members, meaning only those members which signed the agreement bound to the 

commitment of GPA.32 As of now, Indonesia is not a member to the GPA therefore 

only government procurement under Article III:8(a) of the GATT is relevant to 

Indonesia. In this context, if PTK 007 governing the procurement of private entities 

falls within the ambit of a government procurement measure under Article III(8)(a) 

GATT, then the procurement activities that contain the LCR in the upstream oil and 

gas sector will not violate the GATT obligations.   

1.2 Formulation of Issues  

In regard to the topic of this thesis, the Author will discuss the issues:  

1. Whether or not the procurement by private entities in upstream oil and gas 

industry under PTK 007 concerning the implementing guideline of 

procurement of goods or services could be exempted from national 

treatment obligation under Article III:8(a) of the General Agreement on 

Tariffs and Trade 1994 WTO? 

 

 
32 Mitsuo Matsushita, Thomas J. Schoenbaum, Petros C. Mavdroidis, & Michael     Hahn. The World 

Trade Organization, Law, Practice and Policy, Third Edition (United Kingdom: Oxford University 

Press, 2015) p. 168. 
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1.3 Research Purpose  

The Author’s purpose of writing this thesis is to answer the formulation of 

issues stipulated above, namely:  

1. To know whether PTK 007 concerning the implementing guideline of 

procurement of goods or services could be exempted from national 

treatment obligation under Article III:8(a) GATT WTO 

 

1.4 Research Benefit  

1.4.1 Theoretical Benefit  

In theory, the writer hopes that this research can provide insight regarding the 

rules on procurement good or services in the upstream oil and gas industry in 

Indonesia. From that, the writer hopes that this research can point out gaps in 

the law concerning this matter in order to mitigate or prevent legal uncertainty.  

 

1.4.2 Practical Benefit   

In practice, the writer hopes that this research can be read by the government as 

an input to address Indonesia’s compliance with the WTO agreement as a 

member of the WTO. Additionally, the writer hopes that this research will be 

useful for the public who wants to acquire knowledge on Indonesia’s 

compliance with WTO regulations. 
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1.5 Framework of Writing  

To equip the reader in following the discussion of this writing, the writer will 

briefly describe chapter by chapter in order to provide a clearer view on the 

direction of the discussion. The framework of this writing will be divided into 

five chapters. The five chapters are: 

 

CHAPTER 1: INTRODUCTION  

This chapter contains an introduction that is divided into five parts which 

are the background, formulation of issues, research purpose, research 

benefit and framework of writing. 

 

CHAPTER 2: LITERATURE REVIEW  

In this chapter, the writer will lay down the relevant rules and regulations 

on the topic in Indonesia. Next, the writer will elaborate on the general 

concepts relating to government procurement in Indonesia as well as under 

the WTO. 

 

CHAPTER 3: RESEARCH METHOD  

In this chapter, the writer will explain the method used as the basis of this 

writing, which are the approach, the methods, sources and types of data, and 

data gathering technique(s). 

 

CHAPTER 4: ANALYSIS  
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In this chapter, the writer will analyse the relevant rules and answer whether 

or not the procurement activities as regulated under the prevailing law 

complies is exempted from the obligation of the WTO agreement.  

 

CHAPTER 5: CONCLUSION AND RECOMMENDATION  

This chapter contains the conclusion to the answer of the issue that has been 

discussed in chapter four. Furthermore, the writer will also provide 

recommendations on the issue discussed.  
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