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CHAPTER I 

INTRODUCTION 

1.1 Background 

The Republic of Indonesia obtained their independence on 17 August 1945. In the 

73th year of Independence Day this year, Indonesia is still classified as the 

developing country with the 113th rank 1on their Human Developing Index 

(Human Development Index or HDI is a tool of measurement that indicates the 

life quality of the human resource in a region based on three indicator which are 

the Life Expectancy, Education Level, and Income Per Capita).2 Indonesia’s 

economic growth picked up from the fourth quarter of 2017 is 5.2% (five point 

two percent) year-on-year compared to 5.1% (five point one percent) in the third 

quarter. Stronger growth was driven by higher domestic demand, especially 

investment. Overall in 2017, Gross Domestic Product (Gross Domestic Product or 

GDP is an aggregate measure of production equal to the sum of the gross values 

added of all resident institutional units engaged in production)3 growth rose to 

5.1% from 5.0% in 2016, the highest in four years. The stronger outturn was 

partly due to stronger investment and net exports, in line with the continued 

recovery in commodity prices, strong global growth and international trade flows. 

Indonesia still has to improve their economic growth in order to attain public 

 
1 Selim Jahan, Eva jesperson. Helen clark, Human Development Report (New York : UNDP, 

2016), p. 207. http://hdr.undp.org/sites/default/files/2016_human_development_report.pdf 

Accessed on 2July 2018 
2Badan Pusat Statistik, INDEKS PEMBANGUNAN MANUSIA 2006-2007 (Jakarta : Badan Pusat 

Statistik, 28 August 2018), p. 3 
3www.worldbank.org <https://www.worldbank.org/en/news/press-release/2018/03/27/indonesia-

continues-to-build-on-solid-economic-growth accessed on 27 March 2018> 
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welfare as being the purpose of nation and the obligation of the government as 

stated in Indonesia’s main constitution.4 

 Indonesian economy development relies on the source of fund from bank 

financing as well as capital investment. However, there are many obstacles in 

financing from banks due to increase of NPLs resulting from global economy 

effect. Eventhough, Wimboh Santoso, head of Indonesia’s Financial Services 

Authority (OJK), said he was still confident the lethargic bank loans that has 

hobbled Southeast Asia’s biggest economy was coming to an end. Loan growth in 

Indonesia has decreasing below 10%(ten percent) since the start of 2016, 

compared with more than 20% (twenty percent) during the commodity boom 

years before that.5 

 Bad loans or NPLs and weak demand damages the outlook for Indonesian 

banks’ loan growth amid financial authorities pushing for a more affordable 

loaning rate to help revive the national economy. At the same time, weak 

domestic and global economies, as well as global commodity price drops, have 

made it difficult for companies to repay their debts on time. The ratio for bad 

loans at local banks, dubbed non-performing loans (NPL)6, rose steadily from just 

over 1.5%(one point five percent) in 2014 to 2.8%(two point eight percent) 

recently. Bank loan penetration in Indonesia, where only one in three adults have 

bank accounts, was around 34% (thirty four percent) of GDP in 2015, among the 

 
4Preamble of Constitution 1945 
5www.reuters.com <https://www.reuters.com/article/indonesia-bonds-infrastructure/interview-

indonesian-banks-will-see-more-than-12-pct-loan-growth-in-2018-regulator-idUSL8N1QZ0PN, 

accessed on: 18 March 2018> 
6www.investopedia.com  <https://www.investopedia.com/terms/n/nonperformingloan.asp acessed 

on 11 August 2019> 
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lowest of Asia Pacific countries according to the International Monetary Fund 

(IMF). As a result, recently, the country’s Financial Technology firms, which 

offer loans of as little as a few hundred dollars, have seen a spike in lending, 

leading to the emergence of Financial Technology through Peer-to-Peer Lending 

platforms.7 

 Traditional sectors in global economy such as banking and asset 

management are being disrupted by the emergence of Financial Technology. 

There are the significance of Financial Technology which are: 

1. Obtaining a loan will be easier than ever, it is because of the Financial 

Technology makes the process of borrowing money easier for everyone 

within the financial industry; taking example of Peer to Peer Lending 

approves loans within a minimum of 24 hour period with the help of a 

myriad of data sources. 

2. Assessing risk is done more smartly and faster: Before Financial 

Technology, the loan process outlined by banking only and it can be 

assumed whether they can pay or not, with their credit risks being of 

proportion for many. Financial Technology scans a large range of 

information from social reviews to a companies’ usage of logistics firms. 

3. Investment has been transformed by crowd funding: Financial Technology 

has brought the innovative idea of crowd funding into the financial market, 

allowing ordinary people to fund campaigns and projects online, through 

lending money or buying equity in the product/company.8 

 
7www.reuters.com <https://www.reuters.com/article/indonesia-bonds-infrastructure/interview-

indonesian-banks-will-see-more-than-12-pct-loan-growth-in-2018-regulator-idUSL8N1QZ0PN, 

accessed on: 18 March 2018> 

 
8www.bmmagazine.co.uk< http://www.bmmagazine.co.uk/in-business/finance/importance-

Fintech-finance/, accessed on 9 September 2018> 
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4. People can make easier payments: while Financial Technology has changed 

the way people can obtain a loan, it has also transformed how we make a 

transaction online. 

 Financial Technology creates derivatives in the form of Peer-to-Peer 

Lending method. Peer-to-Peer systemtargets individuals or retails rather than 

corporations. The major benefits of Peer-to-Peer Lending for individuals are: 

1. Creditor can enjoy return for some percentage; debtor also enjoy cost 

advantage 

2. Peer-to-Peer Lending give a personal satisfaction by knowing who they are 

lending with or who are their creditor, also you can choose your debtor 

3. There is a charitable aspect to the lending, a potential debtor can negotiate 

the price of their loan 

4. Can share information between every Peer-to-Peer Lending user so you can 

exchange information when it comes to Peer-to-Peer Lending. 

5. Some people just hate banks and will do anything to avoid using them.9 

Naturally, there is a downside: 

1. Many debtors are excluded because they do not have good credit. 

2. Creditors face exposure from defaults, and their funds (with some 

exceptions) are not insured. The success of Peer to Peer Lending to limit 

loan losses varies by creditor and over time. 

3. Compared with just walking into a bank or credit union, Peer-to-Peer 

lending can demand an awful lot of work. The loan selection and bidding 

process can demand a level of financial luxury many people don't have. 

4. It’s not certain that they will be higher payment than those on a publicly 

traded index fund. 

 
9www.investopedia.com <https://www.investopedia.com/articles/financial-theory/08/peer-to-peer-

lending.asp, accessed on 2July 2018> 
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5. Not everyone wants their financial story published on the internet; for those 

with some sense of personal privacy.10 

 Peer-to-Peer Lending system nowadays are the new hope to be developed 

at because the country needs a further technology in order to sustain the economic 

development in line with the development of technology to cope up with many 

small business in Indonesia. Peer-to-Peer provides fast process, transparent with 

minimum charges and considerable minimum collateral and may give financial 

access to the remote areas. That is from debtor perspective which generally is 

small-medium enterprises. Meanwhile from the investor’s perspective, in this case 

the creditor, Peer-to-Peer will provide better rates of return than offered by bank 

deposits. In business community there is also perception thatPeer-to-Peer has 

greater social value than conventional banking and technology innovation in 

financial services.11 

 The Indonesian Government has issued Law No. 11 of 2008 on 

Information and Electronic Transactions (the “Electronic Information Technology 

Law” or “ITE Law”) that provides the legal basis for the legal force of electronic 

evidence and the formal terms and material of electronic evidence to be accepted 

at the hearing in the court as mentioned in Article 5 of Electronic Information 

Technology Law. Thus, it creates more legal certainty in the development of e-

commerce in Indonesia, including financial technology12. Smart contract is needed 

 
10ibid 
11www.ceps.eu <https://www.ceps.eu/system/files/ECRI%20RR17%20P2P%20Lending.pdf, 

accessed on 17 May 2016> 
12www.abnp.co.id <https://www.abnp.co.id/news/eksistensi-alat-bukti-elektronik-dalam-undang-

undang-no11-tahun-2008-tentang-informasi-dan-transaksi, accessed on 26 October 2018> 
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as legal evidence. However, Peer-to-Peer Lendingcreates more risks because of no 

proper “Know Your Costumer” (KYC), not as what banks normally do since they 

have their own KYC system13. In addition, Peer-to-Peer Lendingimplements in its 

approval system with short credit analysis, no collateral (or minimum collateral 

only for small-medium enterprises)and no comprehensive financial records in the 

past. Therefore, we need to find the solution so Peer-to-Peer Lendingcan 

minimalizes the risk from having Non-Performing Loan (NPL) in the future. In 

the meantime, provider of Peer-to-Peer Lending licensed by the OJK would also 

need to be ensured for being professional as facilitator between the debtor and 

creditor using the safe and friendly platform.  

 OJK has issued the new rules regulation of the Financial Services 

Authority Number 77 /POJK.01/2016 Regarding Loaning services based 

information technology, where providers will have to clearly designate who is 

responsible to the customers. OJK considered giving protection to investors, OJK 

also ask the Financial Technology companies for accountability and price 

transparency. 14 

 Reuters reported on Tuesday that OJK was considering setting limits on 

interest rates and the size of loans offered by Financial Technology firms, in a 

move aimed at minimizing the risk of defaults. More than 300,000 people have 

borrowed from these firms, with total loan distribution reaching 3 trillion rupiah 

($218 million) as of January 2018, versus 247 billion in December 2016, 

 
13Indonesian Bank Regulation Number 3/10/PBI/2001 Regarding Principles of Know Your 

Costumer 
14www.globallegalinsights.com <https://www.globallegalinsights.com/practice-areas/banking-and-

finance-laws-and-regulations/indonesia, 8 September 2018> 
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according to data from OJK. There are 36 registered Financial Technology firms 

operating in Indonesia, and 42 others are in the process of being approved, 

according to OJK.15 

 OJK has also established a special force to oversee Peer-to-Peer Lending 

activities for protecting customers16. In the meantime, general consumer 

protection law under Law No. 8 of 1999 on Consumer Protection has also need to 

be complied by Peer-to-Peer Lending provider. Nowadays, there is continuing 

discussion among the business community and government how to mitigate 

effectively the risk of NPL. Many Peer-to-Peer Lendingproviders rely on the use 

of debt collectors who has been equipped by certain power of attorneys, to collect 

bad debts. In many practical experiences, this practice may lead to unlawful 

actions because it forces the collection of bad debtors. 

 Best practice for debt collection in banks is normally used as reference in 

accordance with prevailing banking regulations issued by OJK. Platform may 

transfer debt collection activities to third parties, but still responsible for the work 

transferred to the third party. Specific guidelines for debt collection, as an 

example: (i) no actions of threatening, using force, and/or actions to humiliate 

debtor; (ii) no physical or verbal pressure; (iii) does not use prolonged and 

disturbing mode of communication; (iv) collection not performed to parties other 

than the debtor; (v) collection performed between 8.00 am and 8.00 pm unless 

 
15www.reuters.com <https://www.reuters.com/article/indonesia-bonds-infrastructure/interview-

indonesian-banks-will-see-more-than-12-pct-loan-growth-in-2018-regulator-idUSL8N1QZ0PN, 

accessed on 18 March 2018> 
16www.katadata.co.id <https://katadata.co.id/berita/2017/02/14/ojk-bentuk-satuan-kerja-khusus-

awasi-pinjam-meminjam-virtual, accessed on 14 September 2018> 
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otherwise agreed; (vi) collection officer must provide official identification; (vii) 

collection only performed in the debtor’s domicile. However, Peer-to-Peer 

Lending providers have not set up enough collection taskforce to adopt procedure 

as banks professionally do.17 

 The Peer-to-Peer Lending is starting to reap NPL. It is written that the 

NPL rate in Financial Technologycompany, such as Peer-to-Peer Lending, were 

registered at the level of 1.28%. Referring to the OJK’s data, the number of the 

NPL was increased comparing when it was 2017. At that time the NPL in 90 days 

were only in the level of 0.99%. The number were also higher compared to the 

latest position in December 2016, which the NPL rate only 0.60%. The director of 

licensing and Financial Technology supervisor from OJK Hendrikus Passagi 

estimated that NPL so fa this year still will be below the level of 2%. “The 

projections of NPL are not better than the limit of tolerance or the threshold 

around 8%, and, there’s still a long way from the maximum casualty” said 

hendrikus. He said the future NPL rate might be increasing in line with the credit 

risk that Peer-to-Peer Lending that will have a higher risk than the banking system 

itself. In order to prevent that, Peer-to-Peer Lending provider creates collection 

system and verification of frauds strictly, including sending special team to the 

collection activities.18Question raised is how to protect the creditor’s right over 

the loan extended in Peer-to-Peer Lending and what is the credit rescue to be 

made. Electronic smart contract mentioned in the OJK regulation number 77 year 

 
17www.kontan.com <https://keuangan.kontan.co.id/news/januari-2018-kredit-macet-Fintech-

lending-naik-jadi-128, Accessed on 9 November 2018> 
18www.finansial.bisnis.com <http://finansial.bisnis.com/read/20180305/89/746037/npl-Fintech-

mulai-naik-ini-pendapat-asosiasi and, accessed on 10October 2018> 
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2016 does not require of having collateral in the loan process by creditor toward 

debtor in Peer-to-Peer Lending. It is actually in line with the nature of Peer-to-

Peer Lending who gives access toward the micro, small, and medium 

entrepreneurs to obtain loan from Peer-to-Peer creditors19. Peer-to-Peer creditor 

may theoritically choose to submit for bankruptcy application to administrative 

court. However, it will be very un-efficient and unreasonable for the creditor to 

conduct lengthy process of bankruptcy against the debtor to get recovery from the 

small amount of loan losses. 

 While it is the intention to support this Peer-to-Peer Lending as alternative 

financing however the high risk attached to this business will give negative impact 

to the development of Peer-to-Peer Lending. 

Since the NPL is always occurred in every Peer-to-Peer Lending platform, 

the author wishes to elaborate the type of Peer-to-Peer Lending that requires 

collaterals to secure the recovery rate from the risk of NPL. Having a collateral 

will also ensure for the creditor to feel safe by lending their money to the debtor. 

Therefore, the creditor shall not worry of the debtor might not pay the loan. 

There are certain types of market target that Peer-to-Peer lending will 

pursue. Basically, Peer-to-Peer lending finances consumer purpose and small 

business purpose.20 

 
19https://www.investopedia.com <https://www.investopedia.com/terms/s/smart-contracts.asp, 

Accessed in 10 November 2018 
20www.thejakartapost.com  <https://www.thejakartapost.com/news/2018/10/22/fintech-non-

performing-loans-under-control-financial-authority-says.htmlaccessed in 10 November 2018> 
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Peer-to-Peer lending have different approaches interim of security. For 

consumer financing, they will not imply collaterals but require a high charge of 

loan interest. Meanwhile, for small business financing, debtor would be required 

to provide collaterals.21 

Consumer financing is provided to the debtor to have a consumptive 

purpose such as; buying consumable or useable goods, as example given: hand 

phone, cars, motorcycle and laptop. This consumer financing do not require any 

collateral. It is normally limited to certain maximum limit for amount borrowed, 

compare to small business financing.22 

 One of the Peer-to-Peer Lending Company, namely ‘UangTeman’ focus 

on financing activities that has a target customer from middle to low class society 

who needs consumer financing. UangTeman only providesa maximum loan limit 

of three million.This loan will not be provided with collateral requirement due to 

the small amount of maximum limit. Instead, the platform gives the debtor a 

considerably expensive interest rate, i.e., 1% of your loan per day. By doing that, 

if you borrow one million rupiah to the platform, you will have to pay extra ten 

thousand rupiah for each day.23 

 In other hand, the small business financing is the type of Peer-to-Peer 

lending that has different method with the consumer financing. This type of Peer-

to-Peer lending provides the loan only to a small-medium enterprise, e.g., 

 
21ibid 
22ibid 
23www.uangteman.com  <https://uangteman.com/press/detail/info-110-8-startups-to-watch-in-

indonesia-in-2017accessed in 12 November 2018> 
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individual businessman, cooperation (koperasi) and similar type of business entity 

to help the small business to grow. Peer-to-Peer lending will compete directly 

with conventional bank that may also target small business with bigger assets and 

activities.24 

 Small business financing might gave you stricter requirement to borrow 

money. Such debtor must be financially stable and projected to pay the loan 

accordingly. Certain credit analysis needs to be implemented. KYC is required. 

They also have to provide certain collaterals to secure the loan. By obtaining 

suitable financing, the company will grow its business, even though there is 

always business risk that cause financial problems which forces Peer-to-Peer 

lending to enforce security because of NPL. However, the security enforcement of 

such collateral is problematic. Which might cause the recovery value is not 

optimal. The author will focus on analysis on the issues regarding enforcement of 

Personal Guarantee and Fiduciary collaterals.25 

As contrary to UangTeman, Akseleran Company is a small business 

financing specialist that requires collaterals as loan package. POJK 77/2016 

stipulates that the maximum of Rp 2.000.000.000, - (two billion Rupiah) loan. 

The type of collateral can be in the form of fiduciary certain movable assets 

(example given: receivables, stock inventory, vehicles), security rights over the 

land or land mortgage (hak tanggungan), corporate guarantee, and personal 

guarantee. The procedure for signing of these documents will be the same with 

 
24ibid 
25www.iifl.com <https://www.iifl.com/blogs/look-before-you-apply-for-a-loanaccessed in 12 

November 2018> 
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those are in conventional banking transactions. Notary deed and certain 

registration in fiduciary offices are required under the Fiduciary Law for the 

perfection purpose. Corporate guaranty and personal guaranty can be executed in 

the form of notary deed or underhand like in other banking transactions.26 

The interest rate will be around 18% - 21% per year depend on the risk 

attached to the business. The loan period can be shortened for working capital 

purpose, approximately 3-6 Months, with the interest charge for 4.5% to 9% for 

such period. 27 

Author will focus on the discussion about the Peer-to-Peer Lending with 

collaterals in this thesis, despite the fact this type of Peer-to-Peer Lending is not 

well known as much as the non-collateral Peer-to-Peer Lending, in particular, 

discussion on the most common problematic enforcement on fiduciary collaterals 

and personal guarantees. 

1.2 Formulation of Issues 

Issues raised in this thesis are as follow:  

1. How effective is the application of fiduciary collateral in order to protect the 

creditor in Peer-to-Peer Lending? 

2. How effective is the application of personal guarantee in order to protect the 

creditor in Peer-to-Peer Lending? 

 
26www.akseleran.co.id <https://www.akseleran.co.id/tentang-kami, 13 November 2018> 
27www.akseleran.co.id <https://www.akseleran.co.id/galang-dana, 13 November 2018> 
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1.3 Purpose of Research 

By writing this thesis, the author’s purpose in the formulating the statement 

above: 

1. To discuss and analyze the effectiveness of Personal Guarantee in Peer-to-

Peer Lending in particular to solve problem in security enforcement 

2. To describe and analyze the effectiveness of fiduciary to solve problems in 

security enforcement. 

1.4 Advantage of Research 

The author describes the advantages of this thesis from theoretical and practical 

point of view. 

1.4.1 Academic Benefit 

The author hopes that this thesiswill contribute to the development of Peer-to-Peer 

Lending business by implementing an integral review of Indonesian Civil Code, 

banking and finance law, e-commerce, security law, fiduciary law, land mortgage 

law, bankruptcy law, consumer protection law, and new sets of regulation on 

Peer-to-Peer Lending. The author would also to suggest amending laws and 

regulations that provides better security rights with minimum cost and fast process 

to ensure the same impact with security rights in banking industry. 

1.4.2 PracticalBenefit 

The practical advantage of this thesis are to deliver a better understanding that the 

law practioners, legal researches and law student in relation with financial 

technology and Peer-to-Peer Lending, so they can obtain inputs and better 
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explanation which serves as a reference for publics so eventually it will support 

the development of Peer-to-Peer Lending as alternative financing in the market.  

1.5 Thesis Structure 

The thesis structure will outline the framework of the thesis which defines the 

division of chapters and explains the general purpose and/or theme of each 

framework 

1.5.1 CHAPTER I : INTRODUCTION 

This chapter explains the background of the research, delivering crucial 

information on Peer-to-Peer Lending appears as alternative financing to fill in the 

gap that banking cannot satisfy the needs from remote areas to enhance economic 

growth in Indonesia and also discus about the significance of collateral to reduce 

risks from NPL. However, in reality there are legal problems in security 

enforcement of personal guarantee and fiduciary in Peer-to-Peer Lending. 

1.5.2 CHAPTER II: THEORETICAL FRAMEWORK 

In the second chapter, the author will provide the review of certain literatures, 

theories, principles, laws and regulations including drafts of regulation on Peer-to-

Peer Lending which currently discussed by the association and communities, 

related to Financial Technology and Peer-to-Peer Lending, covering among 

others, history, concept, procedures, contract guidance, investment and debt 

practices, and security rights over the NPLs. This chapter will also discuss about 

Indonesian security laws.  
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1.5.3 CHAPTER III: RESEARCH METHODOLOGY 

This chapter discusses the research methodology that was used to prepare this 

thesis and includes the type of research, procedure of compiling materials, 

analytical characteristics as well as obstacles and solution for the obstacles that 

were faced during the research process.  

1.5.4 CHAPTER IV: DISCUSSION 

This chapter will discuss the issue raised in the research along with the solution, 

pursuant to the prevailing laws, theory, legal principles.The author will focus on 

small business financing which differentiates collateral application to their 

debtors. 

The author will describe and analyze what is the effectiveness of both 

Fiduciary collaterals and Personal Guarantee in Peer-to-Peer Lending in order to 

solve the problems in their security enforcement. In addition, author will also 

describe and analyze how the process of collateral is implemented, perfected, and 

enforced in Peer-to-Peer Lending, compared to in conventional bank. 

1.5.5 CHAPTER V: CONCLUSION 

In this chapter, the author will also discuss some advices and recommendation in 

order to ensure the creditor’s right in the context of security enforcement through 

Personal guarantee and Fiduciary Collateral in order to ensure creditor’s right in 

the context of NPLs and credit rescue in Peer-to-Peer Lending engaged in 

consumer financing which, by their policy, do not apply collaterals to secure the 

loan from customer. 
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The author will propose solution to creditors to use of credit rating agency 

for debtors, application of debt service cash management account to refrain from 

misused of fund, requirement for personal guarantee from the closest person to the 

debtor, issuance of blacklist debtors and amendment of certain regulations 

regarding mortgaged and fiducia to be have easier process, faster and cheaper for 

Peer-to-Peer Lending.  


