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CHAPTER 1 

INTRODUCTION 

1.1 Background 
 
 Globalization is a force of nature in today’s developing society and it is 

caused by trade, technology and investment. Together, they boost the economy of 

a country.1 International investments in particular are imperative for the well-being 

of a country that is still developing. Which is why nations like Indonesia, consider 

foreign direct investment to be the safest source of economic development, out of 

all the options available when it comes to external finance.2 

 Foreign direct investment is a long-term relationship that developes 

between a direct investor and a direct investment enterprise, who operate in two 

different state’s and economies.3 When an entity wants to make an investment in 

another state, the company and the state come into an agreement that is legally 

binding and form a relationship that is beneficial to both parties involved. However, 

every relationship goes through conflict; it is inevitable. Moreover, conflict at times 

can only be solved when independent and unbiased parties are used to find a 

solution. This is also the case for all commercial relationships. A disagreement will 

almost always occur and need an independent institution to solve the dispute to save 

the relationship that were formed with intention and purpose. Government judicial 

 
1 Saibu, Akinbobola, “Globalization and International Direct Investment and Economic Growth in 
Sub Saharan Africa”, March 2014 
2 Gori, Saira, “Globalization of Economy and the Impact of International Direct Investment on 
Sustainable Growth: An Indian Perspective”, International Journal of Development Research, 
March 2015, P.1 
3 Chaudhuri, Sarbajit, “Foreign Direct Investment in Developing Countries: A Theoretical 
Evaluation”, 2014, p.2 
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courts exist for this very reason; however, alternative dispute resolutions have 

become the preferred method of solving disputes. Alternative dispute resolutions 

such as negotiation, mediation, conciliation and arbitration are designed to solve or 

assist any dispute or conflict that are significant but does not need to be sorted 

conventionally through judicial courts. 

 Negotiation, mediation and conciliation are incredibly helpful when two 

parties are not able to come into an agreement. For complex cases however parties 

tend to prefer Arbitration. Arbitration can solve disputes between two parties with 

different nationalities, through means that are informal, structured and private.4 A 

few of the advantages include closed venue, confidentiality, an expedient process, 

and those who are seen as experts on the subject of the dispute, can be included as 

a  judge or an arbitration to make the final declaration on the dispute, specifically 

the actions that shall be performed by the respected parties once the arbitration 

dispute has concluded.5 For this very reason, Arbitration has become current 

designated default dispute resolution process for governments and companies under 

international trade or investment treaties.6  

 For example, pursuant to the SKK Migas’ Working Guidelines, a legislation 

regulating the Downstream Oil and Gas Supervisory Agency in Indonesia (Badan 

Pengatur Hilir Minyak dan Gas Bumi or BPH MIGAS), any dispute involving a 

 
4 Setyawati, “Critical Review On Indonesia’s Drawbacks As A Preferable Seat of Arbitration”, 
Vol.1, April, 2013, p.17 
5 Ghazwi, Mohamed Fahmi, “Recognition and Enforcement of International Arbitration Awards: A 
Case study of Malaysia and Saudi Arabia”, International Journal of Accounting and Financial 
Reporting, Vol.4, No.2, 2014 p. 542 
6 Hardwood, Stephenson, “An Introduction to International Arbitration: A Guide from Stephen 
Hardwood LLP.”. p.3 
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cooperation agreements for the procurement of goods & services must contain an 

arbitration clause.7 As simply put by F.E Klien, “it is impossible to imagine modern 

economy without arbitration”.8 

 Seventy-four states have ratified a model law on Arbitration and Alternative 

Dispute Resolution [“ADR”], known as the United Nations Commission on 

International Trade Law Model Law on International Commercial Arbitration 

[“UNCITRAL Model Law”].9 Although the model law is considered to be the 

proper legislation for arbitration, they are many other states who have opted to 

enforce their own legislations on arbitration and alternative dispute resolution 

mechanisms. Indonesia is not a party to the UNCITRAL Model Law and have their 

own legislation for arbitration. 

 The decision that comes out of an arbitration dispute is referred to as an 

“Arbitral Award”. It is enforceable in the district court of a country is a party to the 

United Nations Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards of 1958 [“New York Convention”]. Today, 150 countries are 

party to this convention. Being a party means agreeing to recognize and enforce 

international arbitration agreements and international arbitral awards. Which means 

that one party to the convention must accept arbitral awards that have been legally 

issued in another party’s seat of arbitration.10 Indonesia is a party to the New York 

 
7 Working Guideline No.007, “Satuan Kerja Khusus Pelaksana Kegiatan Usaha Hulu Minyak Dan 
Gas Bumi (SKK MIgas), 2011 
8 Huala, Adolf, “International Commercial Arbitration”, Raja Granfindo Persada, 2002, p.1 
9 United Nations, “A Guide to UNCITRAL: Basic Facts about the United National Commission on 
International Trade Law”, Vienna, 2013, Annex II, p.37-42 
10 United Nations Convention on the Recognition and Enforcement of International Arbitral Awards 
of 1958 [“New York Convention”], Art.1, p.8 
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Convention, which means that it is obligated to enforce international awards that 

were issued in another state. 

 Indonesia passed their own arbitration law in 1999, right after they 

experienced a financial crisis in 1998. The purpose to enacting this legislation was 

to help draw indispensable international capital back to the country. When Law no. 

30/1999 concerning Arbitration and Alternative Dispute Resolution [“Indonesian 

Arbitration Law”] created a trustworthy legal umbrella,11 and was helpful in 

growing the world of arbitration in Indonesia.  

 However, scholars soon realized though that it had many differences with 

the UNCITRAL Model Law, these differences then raised concern within the legal 

community as the model law is considered to be well within the standard held for 

arbitration regulation, and if a local legislation did not consist of provisions that the 

UNCITRAL Model Law thought to include, then it would seem as though the law 

was not inclusive. 12 

 One of these differences have to do with the enforcement of domestic 

arbitral awards, in comparison to the enforcement of international arbitral awards. 

Awards are divided into domestic,13 and international awards;14 both in Indonesia 

and internationally. They have a separate definition and are by nature two different 

forms of awards. 15 However, in Indonesia they have different procedures of 

enforcement, where for awards that are created under the laws of Indonesia, the 

 
11 Rubins, Noah, “The Enforcement and Annulment of International Arbitration Awards in 
Indonesia”, 2005 p.362 
12 Rubins, p.162 
13 Art. 59-64, Indonesian Arbitration Law 
14 Art. 65-72, Indonesian Arbitration Law  
15 Rubins, p. 162 
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process is direct and straightforward and the award can be registered within 30 days 

of its issuance. 16  Whereas, the process for enforcing an award rendered in another 

jurisdiction is a much longer and complicated procedure, where the District Court 

of Central Jakarta [“DCCJ”] must first approve of the award, and only then will 

the award be registered. 17 

 The laws that have govern these procedures have existed for almost 20 

years. The complications and concerns that were raised then, now evidently take 

form in practice, rather than just in theory. These complications may be classified 

as overly complicated procedure that may involve undue delays. Among the 

procedural issues, there are also external hardships for any international investors 

that attempt to enforce their international award in Indonesia, as past cases have 

shown that it is not unlikely for the district court to refuse to register an award if it 

views that such award violates the public policy as contemplated within the 

Indonesian arbitration law.18 This is in accordance with the mandates within the 

law,19 which would be exemplary in good legal practice, if the law also provided 

an express definition as to what Indonesia’s public policy is and what may stand to 

violate it. Consequently, many awards may not have been evaluated in a proper 

manner.  

 Arbitration is an industry where reputation is important. If a country is pro-

arbitration and is a preferred seat of arbitration, then it can be said that the law in 

 
16 Art. 59(1), Indonesian Arbitration Law 
17 Art. 67(1), Indonesian Arbitration Law 
18 Budidjaja International Lawyers, “Enforcement Challenges in Indonesia”, 2016 
19 Art.66, Indonesian Arbitration Law 
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that particular country is conducive for the international investment climate.20 

Hence, it is troublesome that according to Global Arbitration News, Indonesia has 

the reputation of being an unfriendly seat of arbitration, as it contends that the legal 

climate provides uncertainty and a degree of distrust that may scare away 

international investors.21 

According to the Indonesian Investment Coordinating Board or Badan Koordinasi 

Penanaman Modal [“BKPM”], investment is and will be the main driver of 

Indonesian economic growth, which is shown through Indonesia’s openness 

towards international investments, covering 141 business fields in its negative list 

in its recent years.22 Despite this, Indonesia is still a developing nation, and 

indisputably there are many nations in the world that can provide certain resources 

to Indonesia that is currently missing.  

 As previously indicated, the transmission of globalization into the domestic 

economy comes in many different forms. However, international direct investment 

and trade are two major factors. The current state of award enforcement is a worry, 

as a business will always consider the availability of the recognition and 

enforcement of international awards in its counterpart country before drafting a 

arbitration agreement in its contract.23 Hence, the long and difficult process of 

 
20 Setyawati, p.12 
21 Riodev, “Indonesia: Friendly or not?”, Backer & Mackenzie, Global Arbitration News, January 
29, 2015 
22 Ratna Kentjana, Natalia,”Opportunities for International Direct Investment In Indonesia”, 
BKPM, Thailand Overseas Investment Forum, 2017 
23 Sitorus, Winner, “Judicial Control of International Arbitral Awards in Indonesia”. Indonesian 
Journal of International Law, Vol.14, No.4, June, 2017 
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enforcing international awards may stand in the way or may interrupt the true 

potential of international direct investment in Indonesia. 

Hence, the topic of this thesis will be “Legal Analysis on the Enforcement of 

International Arbitral Awards and its Challenges in Indonesia”. Not only will 

this thesis be drawing conclusions as to whether Indonesia’s seat of arbitration 

provide effective legal remedies for awards that were not formed under the ambit 

of the Indonesian law and creating recommendations but it will also serve as a 

reminder that Indonesia still requires a stronger foundation of certainty when it 

comes to the procedures and regulations involving all things arbitration. Ultimately, 

the goal is not only to make Indonesia a healthy investment environment, but also 

allow its seat of arbitration to encompass a protective umbrella that assures legal 

safety for international investors. 

1.2 Research Questions 
 
This thesis will create an analysis and a recommendation based upon the following 

questions: 

1. Does the Indonesian Arbitration Law provide all the provisions necessary in order 

to enforce international awards effectively in its judicial courts? 

2. How has the Indonesian Arbitration Law effected the overall performance of 

Indonesia as a seat of arbitration? 

1.3 Research Purpose 
 
 The purpose of this Thesis is to give the readers better understanding about 

the legal framework governing enforcement of international arbitral awards in 
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Indonesia, that includes its processes as well as its procedures. Furthermore, also to 

answer the designated problems which are: 

1.   To identify and analyse the provisions within Law No. 30/1999 and whether 

 they are complete for the effective enforcement of international arbitral 

 awards in Indonesia? 

2.  To determine whether Law No. 30.1999 effects the overall performance of 

 Indonesia as a seat of arbitration? 

 
1.4 Research Benefits  

 
 There are two benefits that can be found within this research which 

include the theoretical benefits and the practical benefits. 

 
1.4.1 Theoretical Benefits 

 

In the academic aspect, this research is expected to enrich literatures and 

provide information and inputs to the public, students, and scholars of the legal 

science, especially in the field of Indonesian, ASEAN, and International Investment 

Law, particularly regarding the International Investment Treaties. 

 
1.4.2 Practical Benefits 

 
 In the practical aspect, this research is expected to provide an analysis on 

the challenges that international arbitral awards have to face when they are issued 

from another jurisdiction and have to be enforced in the domestic courts of 

Indonesia. The improvements suggested within the recommendations portion of 
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this thesis can be used as a reference for the Government of Indonesia, existing 

investors and potential investors.  

 For the Government of Indonesia, this may be a reminder to them that we 

can have a stronger, and firmer legal framework, where we take away the 

opportunity for investors and potential investors to contend that investing into 

Indonesia is full of uncertainty. This research can also be used as reference in 

analyzing any arbitration cases that ultimately has an award that needs to be 

enforced as a result and hence, it can be used as a frame of reference for existing 

investors and potential investors. 

 
1.5 Framework of Writing 

 
 In order to organize the research and analysis, the Author has divided this 

Thesis into five chapters, each with its sub-chapters. The following are the five 

chapters and a brief explanation of each: 

 

CHAPTER I:  INTRODUCTION 

The first chapter introduces the Thesis with a background of the topic with reference 

to its relevance and urgency, research questions, research purpose, research benefits 

and framework of writing. 

CHAPTER II:  LITERATURE REVIEW 

The second chapter will be a literature review, based on a theoretical and conceptual 

background concerning the formulation issues which include international direct 

investment, international commercial arbitration, arbitral awards and its 

enforcement.  
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CHAPTER III: RESEARCH METHODS 

The third chapter discusses the methods of legal research used in writing this thesis, 

which consists of the type of research, procedures to collect research materials, the 

approach to make the analysis, as well as the obstacles and solutions during the 

process of writing this Thesis. 

CHAPTER IV: DISCUSSIONS AND ANALYSIS 

The fourth chapter analyses the issues built upon two questions: first, Law No.30 

Year 1999 and its regulations on international awards and its enforcement in 

Indonesia, and second, its effect on Indonesia as a seat of arbitration. 

CHAPTER V: CONCLUSION AND RECOMMENDATIONS 

The fifth chapter is the closing chapter. This chapter contains the conclusions and 

recommendations. The conclusion is directed to the designated problem, as it 

contains a recommendation on certain actions that are directed towards reducing 

the extent of the issue. 

 

 

 

 

 

 

 

 

 


