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CHAPTER I 

INTRODUCTION 

1.1. Background 

An agreement is an event where a parties promises to another parties or 

where two parties promises each other to do something. From this, there is an 

emergence of a relationship between the parties involved that is called an 

agreement. An agreement issued is a contract between two or more parties who 

issued it.  The agreement is the most important source in creating a contract as the 

source of the contract is an agreement that the two parties has agreed to do 

something.  It can be said that the two words are the same, however the word 

contract is narrow because it is often addressed to a written agreement. 

 Therefore, the relation between an agreement and contract is that the 

agreement issues a contract. A debt receivable agreements is an agreement that is 

reciprocal and entitled to both the creditors and debtors. According to article 1313 

Book III of the Civil Code, "Agreement is an act by which one or more persons 

enter into a contract with one or more other persons.”  The agreement in the strictest 

sense is an agreement by which two or more parties remind each other to exercise 

a material thing in the field of wealth.  As the agreement is the most important 

source in creating a contract, it is recommended that an agreement shall be made in 

written form. This is important because the agreement shall contain the identity of 

the subject that is making the contract, and describing the object that is being 

contracted.  
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This is to avoid a situation if the debtor suddenly purposely does not 

acknowledge that they have a debt that will complicate the creditor, the creditor 

must have evidence by looking for a witness who knows very well the existence of 

the debt and there should be at least two witnesses so that the debt issues can be 

processed legally. Therefore, it is recommended that each agreement should be 

made in writing and in a free form which is important for the agreement to contain 

the identity of the subject making the agreement, and the description of the object 

to which it is contracted. Based on Article 1320 of the Civil Code, there are 4 legal 

requirements for an agreement: 

1. Consent of the persons involved. 

2. The capability to enter upon an agreement. 

3. A certain subject. 

4. A lawful purpose 

 For an Agreement to be considered by the law, both parties must agree on 

what is regulated by the contract. By law, the theory is generally accepted that the 

agreement will exists if there is no occurrence of one of the following: 

1. Force 

2. Deception 

3. Over sight 
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 Both parties in making the agreement are the person authorized to make the 

agreement. Everyone is capable of making an agreement, unless the law determines 

that he/she is incompetent. The individuals that are incompetent to make an 

agreement can be found in Article 1330 of the Civil Code 1 :  

1. Minors. 

2. Persons under guardianship. 

3. Married women in cases ruled by the law, and in general, all of whom who 

are prohibited by the law to sign certain agreements. 

Parties that are involved in a debt receivable agreement:  

1. Creditor 

 The creditor or the parties giving loan. According to Article 1 (2) of the Law 

Number 37 of 2004 concerning bankruptcy and suspension of debt payment 

obligations, the article defines a creditor as a person who has a receivables due to 

an agreement or law that can be collected in court.2 Another understanding of a 

creditor is that; a creditor is a bank or other financial institutions that have 

receivables because of an agreement or law. 3 A creditor is a person who has 

accounts receivable. In general, the person who owns the receivables can be in the 

form of a person, legal entity, a Bank, a Financing Institution, a Pawnshop or other 

Insurance Agency. In this case the rights and obligations of the creditor are to 

provide a loan to a debtor in the form of money or perhaps capital for a business or 

                                                
1 Article 1330 of the Civil Code 
2 Article 1(2) of the Law Number 37 0f 2004 concerning bankruptcy and suspension of debt 
payment   obligations. 
3 Riduan Tobink dan Bill Nikholaus, “Kamus Istilah Perbankan”, Atalya Rileni Sudeco, Jakarta. 
2003. Page.118. 
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other uses to be used from the loan.  As creditor has rights to give anyone a loan, 

the creditor has the right to hold the goods or valuables belonging to the debtor as 

a guarantee to the creditor to repay the debt. The creditor's rights and obligations 

are as a collateral or loan institutions to provide financial assistance to the debtor, 

where it is registered with the relevant material guarantor institution, and in this 

case the creditor has the right to receive warranty from the debtor, and if there is no 

repayment of debt by the debtor then the creditor has the right to execute the goods 

that is warrant by the debtor by selling or declaring the debtor bankrupt because the 

debtor is unable to pay the debt as promised.  

2. Debtor 

  The debtor or the parties that accepts loan debt (the parties owes). According 

to Article 1(3) of the Law Number 37 Year 2004 Concerning Bankruptcy and 

Postponement of Debt Payment Obligations, the Article defines the debtor as a 

person who has debt due to agreement or law that can be billed/collected in court.4 

A contract must be made with an intention that is in accordance with applicable law. 

Which is why a contract cannot be made to do things that are contrary to the law. 

According to Article 1337 of the Civil Code, the Article states that, “A cause is 

prohibited, if prohibited by law, or if it is contrary to good morality or public order.”5  

 

 

                                                
4 Article 1(3) of the Law Number 37 0f 2004 concerning bankruptcy and suspension of debt 
payment obligations. 
5 Article 1337 of the Civil Code 



 

 5 

In addition, Article 1335 of the Civil Code also stipulates that, “An agreement made 

without any causes, or arising from a false or illegitimate cause shall be invalid.”6  

  In everyday life people cannot be separated from the various needs of life.  

To meet these needs, people must try to work. Work can be done alone without 

having to work for others, for example is by being an entrepreneur. To become an 

entrepreneur, it requires capital and there are various ways to get capital and there 

are also various ways that can be taken, among others is to borrow from other parties. 

We as society, have entered into a legal relationship that certainly has laws and rights, 

as the essence of the debt receivable agreement is the creditor lends money to the 

debtor in good faith, while the debtor is obliged to return it within the stipulated time 

along with the interest.  

  The principle of good faith is found in Article 1338 of the Civil Code which 

states, “All agreements which have been constituted legally shall be law to those 

having undertaken these. Such agreements cannot be revoked other than by bilateral 

consent, or on grounds that are declared sufficient by law. These agreements shall be 

carried out in a bonafide manner.” The existence of a parties who provides assistance 

to other parties and other parties has also agreed to a certain agreement. However, 

problems often occur when assistance is provided in material form, where the 

assisted parties does not perform its obligations while the other parties feels 

aggrieved, when the debtor does not perform its obligations as agreed in writing or 

orally, the indebted will feel aggrieved. 

                                                
6 Article 1335 of the Civil Code 
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   A debt is equal to the loan agreement borrowed, it is arranged and specified 

in Chapter thirteen, third book of the civil code the article 1754 of the Civil Code 

states that, “A consumer loan is an agreement by which one party submits a fixed 

quantity of consumer goods to the other party, on condition that the latter shall give 

a similar quantity of similar quality in return to the former. "7 In the lending of money, 

the risk may occur especially when the debtor is not obliged to pay the debt in full or 

cash immediately, but the debtor is entrusted to pay later in installments. The risk is 

generally detrimental to creditor, therefore, in the process of lending requires the 

creditors trust and confidence on the ability of the debtor to pay back their debt fully.  

Basically an agreement will go well if all the parties shows a good faith on the 

agreement, but if either parties does not have good intentions or does not exercise 

their obligations, then there will arise a misconduct between the parties. Debt 

receivable agreement between individuals can use both standard and non-standard 

agreements.  

  This of course depends on the agreement of the parties. The disadvantage 

of this debt agreement between individuals is related from the character traits of each 

individual. In connection with this situation, it can indirectly cause opportunities for 

misuse of the situation. Debt receivables agreement are included in the type of 

agreement borrow-borrow, this is as regulated in Article 1754 of the Civil Code 

states, "A consumer loan is an agreement by which one party submits a fixed quantity 

of consumer goods to the other party, on condition that the latter shall give  a similar 

                                                
7 Article 1754 of the Civil Code 
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quantity of similar quality in return to the former.”8 Agreement of debts as a contract 

creates rights and obligations that is reciprocal to the creditor and the debtor. Every 

person is protected, their rights and obligations are included. The field of civil 

settlement institution also clearly determined by the way of lawsuit by civil court 

even if unity of crime element is fulfilled it can be prosecuted criminally in 

accordance with applicable rules and regulations.9  

  In general, a debt receivable agreement is the creditor lend money to the 

debtor, and the debtor is obliged to return it within the stipulated time by paying 

installments every month along with the interests. Risk in general tends to be more 

detrimental to the creditor, therefore creditors need to pay close attention to the 

debtor, so that in the process of giving credit, creditors have confidence in the ability 

and inability of debtors to repay debts until paid off. If an agreement is made using a 

unilateral agreement, it will benefit the creditors in the situation.  

  The balance between the parties in the debt receivable agreement is required 

in order to provide the same authority and position. The agreement between the 

parties can be done in the form of offer and acceptance, the two actions that gives the 

same consequences that provides legal protection if one of the parties violates the 

agreement. In the settlement of civil problems, especially debts receivables 

agreement, there are actually other approaches that can be taken. However, it is also 

determined by the looks of the condition and the problem itself.   

                                                
8 Ibid 
9 Law No. 39 of 1999 on Human Rights	
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  One of the best solution to solve a debt receivable dispute is through a 

mediation path, it is one of the methods of solving legal problems by promoting the 

principle of shared vision and mission that leads to a win-win solution. Problem 

solving with the mediation path does not only rely on adequate legal technical ability, 

but also other important aspects such as negotiation, deliberation and should be able 

to master the psychological of each parties, and certainly not to use the pattern of 

thuggery or violence that might led to an emergence of problem especially for the 

creditor. Efforts that can be made in debt receivable agreement dispute is to file a 

lawsuit of default or broken promise to the Court. The legal basis is Article 1243 of 

the Civil Code, which says: “Reimbursement of expenses, losses and interest due to 

the non-compliance of an engagement shall then be obligated, if the debtor, having 

been declared inattentive to his engagement, shall remain neglectful, or if something 

to be given or made, shall only be granted or made within the timeframe which it has 

lapsed.”10 

  To recover the money along with the expenses incurred to take care of the 

matter, compensation and interest as promised by the borrower. According to Article 

1244 of the Civil Code: "The debtor should be punished for the reimburse costs, 

losses and interest. If he/she cannot prove that the absence of the engagement or the 

improper timing of the engagement is due to an unforeseen, unaccountable event, 

although there is no bad faith from them. "11 

                                                
10 Article 1243 of the Civil Code 
11 Article 1244 of the Civil Code 
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The only way a Criminal law path that can be pursue in the settlement of 

debts receivables agreement are regulated in Article 378 of the Criminal Code 

regarding fraud, the states that, "Anyone with the intention to benefit themselves or 

others unlawfully by using false or false dignity, by trickery or by lies, to move 

others to surrender something to him, or to lend someone and abolish accounts, is 

threatened fraud with a maximum imprisonment of four years." 12 To be processed 

in a criminal manner, there must be an act and bad intentions in fulfilling the 

elements of the criminal code. The settlement of Debt receivable agreement has its 

own laws and provisions, which can be found in Article 1756 of the Civil Code, 

that states: “ The debt that is arising from borrowing money, only consist and as 

much as money outlined in the agreement and based on the understanding, any debt 

owed otherwise loaned money should be outlined in the agreement.”13 

A violation of the debt agreement is the main source of dispute between the 

creditor and the debtor. The creditor has already charge for his debts, and on the 

other hand, the debtor cannot fulfill their duty. Therefore, the debtor should be 

responsible for his default and the breach of agreement.  If in a debt agreement the 

debtor fails to fulfill his or her performance to return the money he/she has 

borrowed, the first step that the creditor must take is to issue a warning letter to the 

debtor in order to fulfill his or her performance that is in accordance with the agreed 

agreement.  

                                                
12 Article 378 of the Criminal Code 
13 Article 1756 of the Civil Code 
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The most common risk that occur is the failure that occurs to the debtor that 

causes congestion in debt repayment. These Common risks that is detrimental to 

the creditor should be carefully considered by the creditor as in the process of 

lending, it requires creditor’s confidence in the ability and capability of the debtor 

to pay their debts until paid off. Events that often occurs in the field of Debt 

receivable agreement, debt repayments that must be paid by the debtor often not as 

agreed. if the debtor does not do what he promises, it is fair to say that he made a 

breach or have broken promise or has violates the agreement. However, if the effort 

isn’t successful, the last effort that can be taken by the creditor is to file a lawsuit 

in the local District Court. In order to be able to declare the debtor is on default, it 

must be a decision of the district court that has the permanent legal force. With a 

verdict stating that the debtor has defaulted, the debtor is punished to pay the entire 

debt and the interest to the Creditor.  

Such as case (Court Decision No. 3112 K / Pdt / 2010) from the supreme 

court of Indonesia. The legal relationship between the creditor and the debtor is 

regarding to a debt receivable agreement that is related to the remaining payment 

of 2 unit of cars which the debtor has not paid to the creditor. For this reason, the 

creditor apparently has reported the debtor to the police on charges with the 

accusation that the debtor had committed a crime of fraud and embezzlement to the 

defendant against the 2 unit of cars.  
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From this, it is clear that the legal relationship of the creditor and debtor is 

regarding a debt receivable agreement, this is because the relationship between 

creditor and debtor is about debt, which is still in the scope of the civil code, as the 

creditor has reported the debtor to the police on charges of fraud and embezzlement 

as referred to in Article 378 and 372 of the Criminal Code. This means that the 

police report does not fulfill as a criminal act. Therefore, the creditor’s report on 

the debtor can be categorized as an illegal act (Onrechtmatige daad) which features 

slander and fulfills the characteristic of defamatory as the creditor has caused moral 

loss to the debtor.  

 In addition to the foregoing, the author uses a decision from the Supreme 

Court of Indonesia (Court decision no.3112 K/Pdt/2010) as an example on the 

importance of making a written agreement in an agreement to prevent a debt 

receivable agreement dispute. Based on the topics above, the author will conduct a 

thesis research on the juridical analysis of settlement of debt receivable agreement. 

 

1.2. Research Questions 

In regards to the topic of this thesis, the author would discuss on the following 

Research questions: 

1. How does the responsibility and obligation of both the creditor and debtor 

apply in a debt receivable agreement? 

2. How important is the written agreement in making an agreement? 
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1.3. Research Purpose 

Based on the description in the previous subsection, the purpose of writing this 

research is to answer the formulation of the problem, namely: 

1. To know the legal responsibility of both the creditor and debtor if there is a 

debt receivable agreement dispute. 

2. To understand the importance of making a written agreement in an 

agreement. 

1.4. Research Benefit 

This research is expected to give the following benefits: 

1. Theoretically 

The results of this study are expected to contribute thoughts in the development 

of legal world, especially related to the settlement of debt receivable agreement 

disputes. 

2. Practically 

The results of this study are expected to contribute thoughts to the parties involved 

in it, especially for the parties involved in the same situation, and may it serve as 

a guide or framework to business owners and others that might encounter the same 

problem. 

1.5. Framework of Writing 

To ease the reader of this paper, the author will describe the chapters briefly in order 

to provide a clearer picture of the discussion:  
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CHAPTER I:  INTRODUCTION  

The first chapter will discuss an introduction that includes the 

background of the problems, the formulation of the problems, 

research objectives, benefits of the research and the systematics of 

writing.  

CHAPTER II: LITERATURE REVIEW 

The second chapter will discuss a description of the theoretical 

foundation used by the author in writing this research that related to 

the formulation of the problems contained in the first chapter and 

the conceptual basis underlying this research to help answer the 

problems of this research. In writing the theoretical basis, the author 

used a method of deductive logic to link the frames of the raised 

issue and the theory. It is a method of thought starting with 

something that is common which is drawn to a conclusion of 

something specific.  In writing the conceptual basis, definitions of 

the terminology used in this study were obtained from the 

understanding contained in the books, expert’s opinion and the 

prevailing laws regarding contract or agreement in Indonesia.  
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CHAPTER III: RESEARCH METHODS 

The third chapter will discuss the research approaches, the research 

methods, types of research, procedures for obtaining materials 

research, legal materials and research techniques used in this study, 

using a method of normative research which seeks the truth through 

legal formulations comprising of expert opinions, theories and 

statutory requirements.  

CHAPTER IV: DISCUSSION AND ANALYSIS 

The fourth chapter will discuss research problems along with 

solving the problems based on a theoretical foundation, 

principles of law along with related and relevant regulations.  

CHAPTER V: CONCLUSION AND RECOMMENDATION 

The fifth chapter will contain the closing consisting of the 

conclusion of this research and recommendation from the 

author’s opinion based on issues that have been formulated 

and analysis. 

 

 

 

 

 

 

 


