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CHAPTER I 

INTRODUCTION 

 

1.1 Background  

Liberalization of banking resulted in three shifting patterns.1 First, changes 

in the portfolio structure from corporate credit dominance to consumer and retail. 

Second, the combination of private and government banking roles. Third, the 

increasing role of foreign banks in Asia. The developments above indicated the 

rapid growth of banking industry.2  

Society start to be familiar with banking services both in business and 

personal affairs. Related to the rapid growth of banking industry, there are 

consequences which arises in the regulation sector. This issue is important because 

the banking industry rooted in “trust”.3 The government issued various regulations 

in the field of banking to adjust the dynamics of society.4 In addition, the 

development of banking industry in international world cannot be ignored.  

The rapid growth of economic and monetary developments on the recent 

years which are followed by globalization, especially in the banking sector, have a 

huge influence in the banking industry.5 In number of banks, the expansion of office 

                                                 
1McCauley, Robert N., San-Sau Fung, and Blaise Gadanecz. "Integrating the Finances of East 

Asia." BIS Quarterly Review 9 (2002). Page: 83-95. 
2Wolf, Martin. “Globalisasi: Jalan Menuju Kesejahteraan.” Yayasan Obor Indonesia (2007). Page: 

263. 
3Liu, Tsung-Chi, and Li-Wei Wu. "Customer Retention and Cross-Buying in the Banking Industry: 

An Integration of Service Attributes, Satisfaction and Trust." Journal of Financial Services 

Marketing 12, No. 2 (2007). Page: 132-145. 
4OJK. “Booklet Perbankan Indonesia 2016.” Otoritas Jasa Keuangan, edisi 3, Maret (2016). Page: 

25. 
5Alwi, Syafaruddin. "Perekonomian Indonesia dan Hubungan Internasional Analisis Aspek 

Moneter." UNISIA 13 (2016). Page: 59. 
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networks as well as the increase in business volume, type, and quality of products 

generated by the banking industry.6 This development resulted in the need to 

improve professionalism of banking personnel, improvement of technic and 

operational bank patterns, and a more responsible mindset and attitude in securing 

the interests of people who have entrusted their funds to the bank.7 To achieve these 

objectives, banking personnel is obligated to take control over banking regulations. 

Indonesia decided to implement Automatic Exchange of Information 

(AEOI) with about 146 other countries.8 AEOI is the new global standard.9 AEOI 

as the new global standard essentially requires financial institutions in the 

participating countries to report information on financial accounts held by non-

resident individuals and entities to their local tax authorities on a regular basis.10 

The tax authorities then securely transmit this information to these individuals and 

entities to countries of residence.11  

Participating jurisdictions that implement AEOI send and receive pre-

agreed information each year without having to send a specific request.12 AEOI will 

enable the discovery of formerly undetected tax evasion.13 It will enable 

                                                 
6Stiglitz, Joseph E. “Making Globalization Work.” WW Norton & Company (2007). Page: 9. 
7Ibid. 
8Knobel, Andres. "Findings of the 2nd TJN Survey on Automatic Exchange of Information (AEOI)." 

(2017). Page: 13-15. 
9Knobel, Andres, and Markus Meinzer. "Automatic Exchange of Information: An Opportunity for 

Developing Countries to Tackle Tax Evasion and Corruption." Tax Justice 

Network (2014). Page: 1. 
10Urinov, Vokhid. "Developing Country Perspectives on Automatic Exchange of Tax Information." 

(2015). Page: 2. 
11Ibid. 
12Andres Knobel and Markus Meinzer, op.cit. Page: 17. 
13G20. “Global Forum on Transparency and Exchange of Information for Tax Purposes, Automatic 

Exchange of Information: A Roadmap for Developing Country Participation.” Final 

Report to the G20 Development Working Group 5th August (2014). Page: 9. 
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governments to recover tax revenue lost to non-compliant taxpayers and will further 

strengthen international efforts to increase transparency, cooperation, and 

accountability among financial institutions and tax administrations.14 Additionally, 

AEOI will generate secondary benefits by increasing voluntary disclosures of 

concealed assets and by encouraging taxpayers to report all relevant information.15  

Countries that implemented AEOI have to fulfill the first condition which 

is an open banking system.16 The legal basis for this disclosure of financial 

information must be at the level of the law, and must have power before 30th June 

2017.17 If Indonesia fails to fulfill the requirements, Indonesia will be considered 

as failing to fulfill its commitments. As stated by Mrs. Sri Mulyani, Indonesia’s 

Minister of Finance, the disadvantages will be significant for Indonesia, such as 

decreasing the credibility of the Republic of Indonesia as a member of G20, 

decreasing investor confidence, potentially disrupting national economic stability, 

and make Indonesia as a destination for illegal fund placement.18 

Bank secrecy regulation in Indonesia contradict the requirements to fulfill 

the open banking system. As stated in Article 40 paragraph 1 Law Number 10 year 

1998, “every customer must be protected by the bank's data secrecy.”19 The 

principle of bank secrecy is based on the ancient Babylonian legal inscription or the 

                                                 
14Ibid. 
15OECD. “Standard for Automatic Exchange of Financial Account Information in Tax Matters.” 

OECD Publishing, Paris (2014). Page: 11. 
16Ibid. Page: 7. 
17IRAS. “Inland Revenue Authority of Singapore FAQs on the Common Reporting Standard. First 

published on 7th December (2016). Page: 26-27. 
18“Nasibmu nanti Kerahasiaan Perbankan”, 

http://bisniskeuangan.kompas.com/read/2017/04/17/210000526/nasibmu.nanti.kerahasiaa

n.perbankan, accessed on 18th July 2017 at 8:41 PM. 
19Law No. 10/1998, Article 40 (1). 

http://bisniskeuangan.kompas.com/read/2017/04/17/210000526/nasibmu.nanti.kerahasiaan.perbankan
http://bisniskeuangan.kompas.com/read/2017/04/17/210000526/nasibmu.nanti.kerahasiaan.perbankan
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Codex of Hammurabi (Code of Hammurabi), the principle of bank secrecy has been 

around for 4.000 years.20 The purpose of the principle is none other than to protect 

customer data.21 Currently, the principle of bank secrecy still survives, of course 

with the various adjustments of the times. The government itself openly wants the 

bank secrecy clause removed.22 

The era of bank secrecy has been initiated since 2000, when Mr. Hadi 

Poernomo served as Director of Investigation at Directorate General of Taxation 

(DGT) or Direktorat Jenderal Pajak (DJP).23 On January 5th, 2001, Mr. Hadi 

Poernomo was summoned by President Abdurrahman Wahid to the palace to 

discuss ways to increase state revenues.24 At that time, Mr. Hadi Poernomo 

suggested two ideas, first, the President must revoke Presidential Decree Number 

68 Year 1983. Second, the President must revise the Banking Law Number 10 Year 

1998, particularly Article 40 paragraph (1).25 

Mr. Hadi Poernomo second idea to revise Article 40 paragraph (1) Law 

Number 10 Year 1998 is related to the condition where customer's account is 

always protected and confidential, including for the benefit of taxation with various 

                                                 
20Mello, Linneu de Albuquerque. "Tax Competition and the Case of Bank Secrecy Rules: New 

Trends in International Tax Law." (2012). 
21Rani, Marnia. "Perlindungan Otoritas Jasa Keuangan terhadap Kerahasiaan dan Keamanan Data 

Pribadi Nasabah Bank." Jurnal Selat 2, No. 1 (2017). Page: 168. 
22“Ditjen Pajak Bisa Akses Rahasia Bank Rekening Data Nasabah di Atas 250.000 USD”, 

https://www.finansialku.com/perppu-no-12017-ditjen-pajak-bisa-akses-rahasia-bank-

rekening-data-nasabah-di-atas-us250-000/, accessed on 19th July 2017, at 12:12 PM. 
23Setiyaji, Gunawan, and Hidayat Amir. "Evaluasi Kinerja Sistem Perpajakan Indonesia." Jurnal 

Ekonomi 10, No. 2 (2005). Page: 59. 
24“Reformasi Perpajakan Lewat Badan Independen”, http://8.bacaberita.info/2017/05/reformasi-

perpajakan-lewat-badan.html, accessed on 12th September 2017 at 5:59 PM. 
25Ibid., Article 40 (1). 

https://www.finansialku.com/perppu-no-12017-ditjen-pajak-bisa-akses-rahasia-bank-rekening-data-nasabah-di-atas-us250-000/
https://www.finansialku.com/perppu-no-12017-ditjen-pajak-bisa-akses-rahasia-bank-rekening-data-nasabah-di-atas-us250-000/
http://8.bacaberita.info/2017/05/reformasi-perpajakan-lewat-badan.html
http://8.bacaberita.info/2017/05/reformasi-perpajakan-lewat-badan.html
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arguments as  justification.26 One of the argument is to avoid the existence of capital 

flight, first, capital flight may greatly reduce the efficacy of the inflation tax on 

domestic money holdings, a tax on which many developing countries must rely 

heavily because they are lack of well-developed financial markets where 

government securities can be issued to finance fiscal deficits.27 Second, 

governments have difficulty taxing income earned or wealth held abroad, and this 

may generate distortions.28 

The government finally published Law Number 9 Year 2017 on Access to 

Financial Information for Tax Interests.29  This law is valid since 8th May 2017.30 

This law is not only the basis of the Directorate General of Taxation to obtain 

information in the field of domestic taxation, but also related to the implementation 

of international agreements in the field of taxation.31 Bank secrecy era in Indonesia 

has finally changed along with the implementation of this law. 

The purpose of Law Number 9 Year 2017 are; first, as a legal basis that can 

guarantee the involvement of Indonesia in terms of international agreements, 

especially the exchange of information automatically.32 Second, as an effort to 

extract the potential tax.33 Both are equally important and relevant. In terms of 

exchange information, Indonesia needs to have a primary law that opens access to 

                                                 
26Puspitasari, Chandra Dewi. "Penerobosan Rahasia Bank: Upaya Penegakan Kepatuhan Pajak”. 

Page: 3. 
27Cuddington, John T. “Capital Flight: Estimates, Issues, and Explanations.” Princeton, NJ: 

International Finance Section, Department of Economics, Princeton University (1986). 

Page: 13. 
28Ibid. 
29Law No. 9/2017. 
30Ibid. 
31Ibid. 
32Ibid., “Penjelasan.” 
33Ibid.  
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financial information space on a regular basis.34 Otherwise, there is a risk that 

Indonesia will be unable to fulfill commitments and unable to be optimally 

participate in cooperation of exchange information.35 In fact, the Government of 

Indonesia needs financial information from other countries to prevent the practice 

of not reporting the assets or income of Domestic Tax Subject (Subjek Pajak Dalam 

Negeri (SPDN)) that is hidden outside the jurisdiction.36  

In this case, exploration of potential taxes is an urgent thing. This is due to 

the large “shadow economy” of Indonesia and the low tax base.37 There is still a lot 

of information from domestic financial institutions on the potential Domestic Tax 

Subject (Subjek Pajak Dalam Negeri (SPDN)). This is confirmed by tax amnesty 

data which shows the high number of domestic declarations reaching Rp 4.855 

trillion.38 Two purposes explained above is regulated in the law. Unfortunately, the 

purpose of excavating the potential tax is not explicitly listed.39 

The Directorate General of Taxation (DGT) is authorized to have access to 

financial information for tax purposes from financial services institutions in the 

                                                 
34OECD, op.cit. Page: 10. 
35“Syarat Ikut Peraturan Data Pajak, Aturan Harus Selesai Mei 2017”, 

https://m.tempo.co/read/news/2017/03/22/090858600/syarat-ikut-pertukaran-data-pajak-

aturan-harus-selesai-mei-2017, accessed on 12th September 2017 at 8:17 PM. 
36Bawazier, Fuad. "Reformasi Pajak di Indonesia Tax Reform in Indonesia." Journal Legislasi 

Indonesia Vol.8 No.1-April (2011). 
37Schneider, Friedrich, Andreas Buehn, and Claudio E. Montenegro. "Shadow Economies All Over 

the world." World Bank Policy Research Working Paper 5356 (2010). Shadow Economy 

is an activity of production and / or trade in goods and services, both legal and illegal, 

whose value is not reflected in the calculation of gross domestic product (GDP). The 

activity is done with the element of deliberate and has certain motives. 
38“Tax Amnesty Berakhir, Total Pelaporan Harta Tembus Rp 4.855 Triliun, 

http://ekonomi.kompas.com/read/2017/04/01/004930526/.tax.amnesty.berakhir.total.pela

poran.harta.tembus.rp.4.855.triliun., accessed on 12th September 2017, at 8:58 PM. 
39“Perppu Soal Pajak Bisa Akses Data Bank Diterbitkan”, http://nasional.kontan.co.id/news/perppu-

soal-pajak-bisa-akses-data-bank-diterbitkan, accessed on 18th July 2017, at 8:14 PM. 

https://m.tempo.co/read/news/2017/03/22/090858600/syarat-ikut-pertukaran-data-pajak-aturan-harus-selesai-mei-2017
https://m.tempo.co/read/news/2017/03/22/090858600/syarat-ikut-pertukaran-data-pajak-aturan-harus-selesai-mei-2017
http://ekonomi.kompas.com/read/2017/04/01/004930526/.tax.amnesty.berakhir.total.pelaporan.harta.tembus.rp.4.855.triliun
http://ekonomi.kompas.com/read/2017/04/01/004930526/.tax.amnesty.berakhir.total.pelaporan.harta.tembus.rp.4.855.triliun
http://nasional.kontan.co.id/news/perppu-soal-pajak-bisa-akses-data-bank-diterbitkan
http://nasional.kontan.co.id/news/perppu-soal-pajak-bisa-akses-data-bank-diterbitkan
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banking sector, capital market, insurance and other financial services institutions.40 

The financial institution must also report to the Directorate General of Taxation 

(DGT) any financial account identified as reported financial account and also 

financial information for other tax purposes.41  

Law Number 9 Year 2017 bring fresh air to the world of bank secrecy and 

taxation. The Directorate General of Taxation will get more transparent information 

related to the account of each taxpayer. The publication of this law has certainly 

been through consideration of a very mature and deep thought. The author wants to 

further deepen the considerations of bank secrecy regulations on banking 

arrangements in Indonesia and legal implications of Law Number 9 Year 2017 to 

customer accounts on bank secrecy. In sum, the author will write a thesis about: 

“LEGAL ANALYSIS OF BANK SECRECY IN RELATION TO ACCESS OF 

FINANCIAL INFORMATION FOR TAX INTERESTS IN INDONESIA”. 

 

1.2. Formulation of Issues 

Based on the background, the issues that need to be studied and 

discussed in this thesis are:  

a) How are the bank secrecy arrangements in Indonesia before and after 

Law Number 10 Year 1998 concerning Banking was enacted? 

                                                 
40Ibid., Article 2 (1). 
41Ibid., Article 2 (2). 
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b) What is the legal implications of Law Number 9 Year 2017 

concerning Access of Financial Information for Tax Interests to the 

country at large? 

1.3.  Objective of the Study 

 In writing this thesis, the author purposes are: 

a) To explain and to analyze bank secrecy arrangements in Indonesia 

before and after Law Number 10 Year 1998 concerning Banking was 

enacted. 

b) To explain and to analyze legal implications for Indonesia at large 

in the beginning of Law Number 9 Year 2017 concerning Access of 

Financial Information for Tax Interests enactment. 

1.4. Merits of the Study 

a) From Theoretical Point of View: 

This study is expected to increase the contribution of ideas for the 

development of law, specifically in the field of taxation. 

b) From Practical Point of View: 

The author objectives for this research is to be able to be an 

additional reference for banking sector, especially for bank secrecy 

in the field of tax law. 

1.5. Systematic Writing 

This thesis is arranged into several main chapters with the following 

arrangement and contents as follows: 
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Chapter I: Introduction 

  In this first chapter of the study, the author presents the introduction 

of this thesis. The introduction is divided into several parts, which are, 

background, formulation of issues, objective of the study, merits of the 

study, and systematic writing. 

Chapter II: Literature Review 

  In the second chapter, the author presents theoretical foundation 

related to the formulation of the problem contained in this study and the 

conceptual basis underlying this research to help answer the problems in 

this research.  

Chapter III: Research Methodology 

  The third chapter discusses the research methodology that was used 

to prepare this thesis and contains the type of research, procedure of 

compiling materials, legal materials, and research techniques used in this 

study, using normative legal research method qualitatively by way of 

finding solution through legal definitions consisting of expert opinions, 

theories, and statutory requirements. 

Chapter IV: Discussion and Analysis 

The fourth chapter explain about research of problems along with 

solving problems which are based on a theoretical foundation, principles of 

law, and regulations related. In this chapter, the author will conduct an 

analysis of: 
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a) Bank secrecy arrangements in Indonesia before and after Law 

Number 10 Year 1998 concerning Banking was enacted. 

b) Legal implications of Law Number 9 Year 2017 concerning Access 

of Financial Information for Tax Interests for Indonesia at large. 

Chapter V: Conclusion and Recommendations 

In the last chapter, the author will provide a conclusion of theoretical 

and practical implications to the statement of problems and proposes some 

advices to solve problems concluded from analysis of this thesis. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 




