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CHAPTER I 

INTRODUCTION 

 

1.1 Background of the Issue 

States have traditionally welcomed foreign investment for a variety of reasons, foreign 

investment has been regarded as, inter alia, an engine of economic growth, a source of foreign 

currency income, a stimulator of the local economy, and a source of foreign skills, 

information and know-how.
1
 Foreign investment takes place in different forms, including 

through committing capital resources abroad either directly or through portfolio investment 

and by licensing the use of technology.
2
 Because of the form such investment takes, it requires 

special protection under the law of the country concerned, this is because foreigners who 

purchase land and other immovable property or enter into joint ventures to create a new 

company cannot leave the host country as and when they want.
3
 Their commitment to the host 

country is long term, and hence there is a need for long-term protection under special laws, 

such protection has traditionally been sought under international law and more recently under 

Bilateral Investment Treaties (―BITs‖).
4
 In the 1980s, bilateral investment treaties were 

considered a relatively new phenomenon in the international investment scene, they seek to 

set out the rules according to which investments made by the nationals of the two states 

parties in each other‘s territory will be protected.
5
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The potential costs to a host country for violating their commitments under an 

investment treaty are great and would seem to serve as a significant deterrent against violating 

investment treaty commitments; for one thing, the amount of money at stake in investor–state 

disputes is large, sometimes reaching into hundreds of millions, even billions, of dollars.
6
 As a 

result, in most treaty-based investor–state disputes, a host country faces the risk of having to 

pay a substantial arbitration award that, in relation to the country‘s budget and financial 

resources, may prove onerous.
7
 Whereas the average award in an ordinary international 

commercial arbitration is less than a million dollars, an award in an investor–state arbitration 

is usually many times that as shown by multiple arbitral awards that have been rendered 

against several states.
8
 Moreover, the costs of defending an investor–state arbitration can be 

burdensome, especially for a developing country; in addition to indirect costs, such as the time 

of government officials devoted to preparing and participating in the case, the direct costs 

usually consist of legal fees; and arbitration fees.
9
 The precise amount of such costs will vary 

depending on the complexity of the case, the amount in dispute, and the extent of time needed 

to resolve it; however, In a highly complicated and lengthy case, the costs of legal 

representation in an arbitration proceeding can be extremely heavy.
10

 

The case of Churchill v. Indonesia is based on the United Kingdom – Indonesia 

Bilateral Investment Treaty (―UK-Indonesia BIT‖) and concerns the Indonesian 

Government‘s revocation of mining licenses owned by four companies controlled by 

Churchill Mining Plc (―Churchill‖), a publicly listed company from London, United 
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Kingdom.
11

 The four companies are PT Ridlatama Tambang Mineral (―RTM‖), PT Ridlatama 

Trade Powerindo (―RTP‖), PT Investama Resources (―IR‖), and PT Investama Nusa Persada 

(―INP‖) (altogether the ―Affected Companies‖). The Affected Companies operated in the 

East Kutai Coal Project (―EKCP‖) in 2010 when the Regent of East Kutai revoked their 

mining licenses due to a finding of forgery and overlapping areas with other concessions.
12

 At 

stake was Churchill‘s legal right to mine the coal deposit in the EKCP. The EKCP coal 

deposit is the largest in Indonesia and the seventh largest in the world with an estimated value 

of USD 1.8 billion.
13

 

In the immediate aftermath, Churchill challenged the legality of the Regent‘s 

revocation at Pengadilan Tata Usaha Negara (State Administrative Court) in Samarinda in 

2011.
14

 After the bid failed, Churchill subsequently appealed to Mahkamah Agung 

(Indonesian Supreme Court) in Jakarta, the appeal was rejected in 2012.
15

 With local options 

exhausted, in 2012 Churchill initiated arbitration proceeding against Indonesia at the 

International Center for Settlement of Investment Disputes (―ICSID‖).
 16

 Churchill acted as 

Claimant and the Republic of Indonesia acted as Respondent. The ICSID Tribunal declared it 

had jurisdiction over the case in 2014.
17

 However, the Tribunal dismissed all of Churchill‘s 
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claims in its final award issued in December 2016.
18

 At the time of writing, the ICSID award 

annulment proceeding requested by Churchill is underway.
19

 

This thesis aims to assess the strength of what the Author has identified as the two 

strongest grounds relied by Churchill in its request for ICSID arbitral award annulment. First, 

the award failed to state the reasons why Churchill‘s due diligence was lacking. Second, the 

award failed to state the reasons why Churchill‘s State Responsibility claim against Indonesia 

was dismissed. Churchill‘s State Responsibility claim against Indonesia is two-fold. First, in 

relation to the finding that there was a corrupt official in East Kutai who unlawfully registered 

the Affected Companies‘ forged licenses into the East Kutai Regency Office‘s database. 

Second, in relation to the instances of implied acknowledgment by the Indonesian 

Government regarding the validity of the Affected Companies‘ otherwise forged licenses. 

This thesis seeks to explore whether the two abovementioned grounds are tenable as grounds 

for arbitral award annulment. 

1.2 Formulation of Issues 

The Author will analyze the following issues: 

1. Does the Tribunal‘s failure to state the reasons why Churchill‘s due diligence was 

lacking constitute a ground for award annulment? 

2. Does the Tribunal‘s failure to state the reasons why Churchill‘s State Responsibility 

claims were dismissed constitute a ground for award annulment? 

1.3 Objectives of Research 
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The objectives of the thesis are as follow: 

1. To research, find and analyze the concept of investment due diligence and state 

responsibility in the context of international investment arbitration. 

2. To determine whether Churchill‘s bid to annul the arbitral award based on the two 

claims above will ultimately be successful. 

1.4 Advantages of Research 

1. Theoretically, the research will add to the body of knowledge concerning due 

diligence and state responsibility in international investment arbitration. 

2. Practically, the research may be used as a reference by lawyers who are representing 

Churchill or Indonesia at the time of writing. Additionally, the research may help 

business players as well as the Indonesian government to anticipate the outcome of the 

arbitral award annulment proceeding in Churchill v. Indonesia. 

 

1.5 Structure of Writing 

CHAPTER I - INTRODUCTION 

CHAPTER I is written to summarize the content of the subsequent chapters, and it 

consists of five sub-chapters, namely, background of the issue, formulation of issues, 

objectives of research, advantages of research, and structure of writing.  

CHAPTER II – LITERATURE REVIEW 

Chapter II will be an exploration of the concept of investment protection, forgery, state 

responsibility, due diligence, arbitral award, arbitral award annulment and relevant Indonesian 
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mining law regime. It will also explore studies and journals that have been published 

concerning Churchill v. Indonesia. 

CHAPTER III – METHOD OF RESEARCH  

Chapter III explains the research methodologies that the author will use in analyzing 

the topic, including the type of research done, the methods or procedures that the author used 

in obtaining the research materials, the nature of the research, the challenges that the author 

faced during the research as well as the way to address the challenges.  

CHAPTER IV – ANALYSIS AND RESULT  

The author will explain the result of the research in two respects. First, whether there 

is a ground for arbitral award annulment based on the Tribunal‘s failure to state the reasons 

why Churchill‘s due diligence process was defective. Second, whether there is a ground for 

arbitral award annulment based on the Tribunal‘s failure to state the reasons why Churchill‘s 

State Responsibility claim was dismissed.  

CHAPTER V – CONCLUSION AND SUGGESTION 

In this final chapter, the author provides the conclusion of the research that has been 

explained in Chapter I to Chapter IV along with the author‘s recommendations.  

  


