
	 1	

CHAPTER I 

INTRODUCTION 

 

1.1 BACKGROUND 

 Transportation, as according to Edward K. Morlock,1 is an activity of moving 

or carrying something from one point to another. Meanwhile, according to Ofyar Z. 

Tamin,2 transportation is a system, which consists of infrastructures and facilities, and 

service system that enables the existence of movement to all areas to accommodate 

the mobility of residents and movement of things. Moreover, historically speaking, 

humans have complex social skills and are nomadic species. Back then, we used to 

move from one area to another on foot, be it to hunt or to find a new home to live. 

Travelling on foot was the only choice humans had as a mode of transportation. 

Transportation only became more advanced due to the invention of the circular 

wheels. Humans were able to transport goods on hand pulled carts, and later with the 

help of animals. With the advancement of technology, means of transportation to 

travel far distance was invented, which is air transportation. 

 Airplane is considered as the number one choice to travel far distances, across 

islands and oceans, in a short period of time. Judging from Indonesia’s 

geomorphology, Indonesia is considered to be an archipelagic country, and airplane is 

one of the ways to travel within the country. It is only natural then that Indonesia has 

so many airline companies to meet Indonesia’s need of interisland transportation. It is 

said to be one of if not the safest modes of transportation.3 Those airline companies 

provide a means of transportation between metropolitan cities, while some other offer 
																																																								
1  Edward K. Morlock, Introduction to Transportation Engineering and Planning, (New York: 

McGraw-Hill Book Company, 1978). 
2 Ofyar Z. Tamin, Perencanaan & Permodelan Transportasi, (Bandung: Penerbit Institut Teknologi 

Bandung, 2003). 
3 C.V. Oster Jr. et al., Research in Transportation Economics, (Amsterdam: Elsevier, 2013), pg. 163. 
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a means of transportation to a secluded area.4 Indonesia needs both of them because 

the remote and hard to reach areas of the country depend on such modes of 

transportation to receive supplies. 

 Aviation business practice is interesting because there are numerous and 

reoccurring cases between customers and airline companies. Law No. 1 of 2009 on 

Aviation ("Aviation Law"), Regulation of Minister of Transportation No. PM 77 of 

2011 regarding Liability of Air Carrier, which was amended by Regulation of 

Minister of Transportation No. PM 92 of 2011 regarding Amendment on Regulation 

of Minister of Transportation No. PM 77 of 2011 regarding Liability of Air Carrier 

("MoTR 77"), and Regulation of Minister of Transportation No. PM 89 of 2015 

regarding Flight Delay Management on Scheduled Commercial Air Transport 

Business Entities in Indonesia ("MoTR 89") (-- both MoTR 77 and MoTR 89 will be 

referred as "MoTR" --) are specific laws designed for regulating civil aviation matters 

in Indonesia. However, the performance of Indonesian aviation industry lately has 

consistently been questioned due to issues arising from the relationship between 

passengers and the companies, be it delayed or cancelled flights, lost baggage, 

injuries, discrimination, and other problems. Despite the fact that these problems are 

inevitable in one of the busiest industry in the world, the Author sees the main issue in 

this matter, which is the compensation system currently regulated under the Aviation 

Law and the MoTR is too exclusive and inadequate to accommodate each different 

case that happen between airline company and customers. The Author sees that there 

is an alternative to pursue compensation for unlawful acts committed by airline 

companies like this. 

																																																								
4 Suwardjoko Warpani, Merencanakan Sistem Perangkutan, (Bandung: Penerbit ITB, 1990). 
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 Disputes might arise as a consequence of the company reducing cost of 

operations as much as possible to compensate the low price of airplane ticket. Airline 

companies make standard operating procedures, but even these are lowered in order 

for the company to obtain higher margin of profit.5 This has been an issue for years, 

but the improvements made by government and airlines seem trivial, judging from the 

changes that have happened in the past 10 years.6 The Author sees that media 

coverage of these issues sometimes help on to a certain degree and usually only for a 

very short period of time. 

 Air transportation is indeed one of many concerns the government is handling, 

and thus, the government takes active roles from providing public infrastructure such 

as airports and its supporting facilities, to making laws and regulations to 

accommodate the needs of society for air transportation. Previously mentioned 

disputes in Indonesian aviation industry has also become the concern of Indonesian 

government. The government has the obligation to uphold the objectives of the law, 

which are certainty, utility, and justice, and consequently bears the responsibility to 

provide a legal system that could accommodate society's needs for justice, including 

finding ways to minimize such disputes and ensures that compensation that fair 

compensation is given for victims. In this thesis, the Author seeks to categorize 

wrongful conducts by airline companies as tortious and explores into the possibility of 

tort claim as a mechanism to afford fair compensation for airline customers in 

Indonesia. 

																																																								
5 Muhamad Bari Baihaqi, "Penerbangan Murah Berpotensi Abaikan Hak Konsumen", Harian Ekonomi 

Neraca, 17 April 2013. 
6 Decision No. 305/Pdt.G/2009/PN.TNG.; Decision No. 441/PDT.G/2013/PN.JKT.PST. 
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 Tort law is a law that is based on common sense,7 as it was natural that a 

person be compensated for damages or loss he or she suffered by the person 

committing the wrongful act. Tort law, be it in Indonesia or in common law, is 

conceptually "concerned with the allocation or prevention of losses which are bound 

to occur in our society".8 The existence of tort law gives liability to the wrongdoer to 

compensate the victim. This protects individuals' subjective rights, and serves tort’s 

main function, which is "to be recognized in allocating or redistributing losses."9 

 From this, we can see how important it is to give some form of compensation 

to the victim to create justice in the society. It gives legal certainty to the people that 

everyone is protected by the law. As humans are living in society, they have their own 

roles in it. Imagine if there is no concept of compensation in any way, there will be 

chaos in society and it is impossible to live together with other people. Compensation 

is one way to serve justice in society. From the concept of "eye for an eye" -- a 

principle that a person who has caused injury to another person, is to be penalized to a 

similar degree or to compensate the victim --, money value, etc., humans are always 

striving for justice to be served in living together as a community. Law exists to 

protect them and gives justice by assuring the receipt of compensation by the victim. 

 Tort law was started from the fact that humans are social by nature. Interaction 

between humans is inevitable, unless they live in a totally remote area. The fact that 

humans cannot live on their own and need others to help them fulfill their needs for 

their survival, was in fact the initial idea on why society was formed. Every human 

has their own roles when living together in a society. All to achieve a single goal; to 

survive. However, most of the time, their interests collide. Such collision of interest 
																																																								
7 Jennifer K. Robbennolt and Valerie P. Hans, "Tort Law and Commonsense Justice: Convergence and 

Divergence", American Judges Association, Court Review - Volume 53. 
8 W. V. H. Rogers, J.A. Jolowicz and P.H. Winfield, Winfield and Jolowics on Tort, 18th ed., (London: 

Sweet & Maxwell), pg. 1. 
9 Ibid., pg. 2. 
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cause conflicts and frictions, thus, this was the start of government, where humans 

need some form of the authority figure to create order between them. However, that 

was not enough. Ideas and philosophers were emerging, seeing the problem in the 

society and what it was lacking. Subsequently, law was created. 

 Under Article 1365 of Indonesian Civil Code ("ICC") or Kitab Undang-

undang Hukum Perdata, the law includes "every" unlawful act to be compensated. 

For consumers this means that tort law serves to give compensatory instead of 

punitive damages. Tort can give consumer some kind of a protection by its 

compensation system. Tort is more focused on the unlawful action instead of the 

mental element of the crime, ensuring a fair serving of justice to the victim. 

 Herein, the Author will connect the issues regarding tortious act committed by 

airline companies in Indonesia, and how adequate compensation can be pursued 

through tort claim, as the other methods offered are seen as inadequate and unfair to 

the victims that has different circumstances in each different case. The Author sees 

how important this topic is, as a particular personal experience becomes one of the 

determinating reasons why the Author chose this topic. Back in 2015, the Author 

experienced 3-hours delayed flight to Surabaya, causing the Author to miss a 

subsequent train ride from Surabaya to Malang. The Author was then not familiar 

with the laws and regulations about delayed flight, nor the Author received any 

compensation from the airline company for the loss the Author had suffered, 

including the price of the unused train ticket and the mental distress. The Author 

knew that there were many similar cases and circumstances that others had suffered 

too, yet the issue keeps repeating and continuing. Therefore, the Author wants to dig 

deeper into this topic, in terms of having a mechanism to give fair compensation to 

victims in the event case like this happens, which is using tort claim. 
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 The Author wants to provide the result of this research to help raise awareness 

of the people towards forms of compensation and legal mechanisms to pursue them as 

offered by Indonesian Law, especially the direct relief provided by tort system. Not 

only is the Author eager to see the maximization of utilization of tort system, 

specifically, in compensating the aggravated party, but also to help the development 

of law in general in terms of the compensation system in Indonesian aviation industry. 

In one way, the result of this thesis could act as a reprimand, to hopefully contribute 

in the decrease of the number of cases caused by wrongful act or non-standard service 

carried out by air carrier in Indonesia. 

 

1.2 FORMULATION OF ISSUES 

1. What are the mechanisms to pursue compensation for victims of losses in 

Indonesian Aviation industry under Indonesian Law? 

2. Does tort claim constitute the best mechanism to ensure fair and adequate 

compensation for losses related to Indonesian aviation industry? 

 

1.3 OBJECTIVES 

1. To understand the mechanisms in pursuing compensation for victims of losses in 

Indonesian Aviation industry under Indonesian Law. 

2. To understand whether tort claim is the best mechanism in ensuring fair and 

adequate compensation for victims of tortious acts done by airlines in Indonesian 

Aviation Industry, and to raise awareness regarding the importance of development of 

tort law in general and aviation law in specific to accommodate victims better, also 

for airlines in Indonesia to increase their service for customers. 
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1.4 RESEARCH BENEFIT 

1. Scientific Benefit 

In the legal point of view, the Author sees that this research can be helpful for the 

development of Indonesian legal system, which is Indonesian Civil Law, 

particularly in the field of Tort law, and more specifically in aviation industry. This 

research is equally useful to encourage more research regarding this topic, which is 

not widely known and often talked about yet in Indonesia. 

 

2. Theoretical Benefit 

The Author aspires that this research can be a reference in the effort to have better 

understanding of Indonesian Tort law in subject of wrongful act done by airlines in 

Indonesia. Not only that, this research is also aimed to voice the need to develop 

Indonesian Torts system to better accommodate the needs of society in Indonesia. 

The Author hopes this writing can be used as a contribution to other researchers' 

effort in exploring similar Tort cases, as it could encourage the development and 

wider understanding of Tort law, aviation, and law in general. 

 

3. Practical Benefit 

As the topic of this research encompasses the answers to today’s ubiquitous cases 

regarding Torts done by airlines, in its practice, the Author aims this research to be 

useful for the society; especially customers of aviation industry in Indonesia who 

are struggling with Tort cases, law enforcers, lawmakers, and also law students in 

general who will be working in the field of law in the future. Law enforcers can use 

this research to develop more stable and clear law enforcement in the field of Tort. 

Customers can have a deeper understanding about Tort system, and how to settle 
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their dispute using Tort system as means to afford fair compensation. Result of this 

research may act as reprimand to the airline companies to improve their customer 

service and to act according to their standard of procedure also in accordance with 

existing law and regulations, be it written or customary. This research can also help 

to highlight the lack of regulations and public knowledge of Tort; therefore, can 

contribute to the discussion in better establishing Tort Law and Aviation Law in 

Indonesia, as well as discussion that has been going on in representative level. 

 

1.5 THESIS STRUCTURE 

 As guidance to the analysis of the topic, the Author will set out briefly the 

systematics of writing and division of chapters in order to give clearer image to the 

readers, described as follows: 

 

CHAPTER I :  INTRODUCTION 

In this first chapter, the Author will explain about the 

introduction including research background that has given the 

Author the inspiration to write this thesis. Background is based 

on the Author's knowledge regarding the issue set out in the 

topic. Subject matters will be discussed in formulation of 

issues. Moreover, this chapter also contains objectives, benefit, 

and the systematics of the thesis itself. 

 

CHAPTER II : THEORETICAL FRAMEWORK 

This second chapter contains deeper description of the issues 

the Author writes about. This chapter discusses theories the 
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Author uses concerning the formulation of issues, including 

conceptual basis to help solving the formulation of issues in 

this research. This chapter discusses general theories regarding 

Tort Law in Indonesia, Aviation, Theory about transportation, 

and briefly about Consumer Protection. 

In writing the theoretical basis, the Author uses logical 

deduction method; which is by starting this research in general 

theories, to draw specific logical conclusion after. 

In writing conceptual basis, the Author uses terminologies 

definition from law-related books, experts’ opinion, and also 

regulations regarding Torts in constitution as well as 

concerning aviation industry. 

 
 
CHAPTER III : METHODOLOGY OF RESEARCH 

In this chapter, the Author will discuss matters regarding 

methods in doing the research, and procedures in collecting 

research materials including legal theories, comparative cases, 

experts' opinion, and current regulations for this thesis. 

 

CHAPTER IV : ANALYSIS 

This chapter encompasses the analysis mechanisms of 

compensation under Indonesian law for victims of unlawful act 

done by air carrier under Indonesian aviation industry, also on 

why tort claim is considered to be the best way to claim for 

compensation. The Author will answer the issues of this thesis 
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in this chapter using the cases and the theories explained in 

Chapter II. 

 

CHAPTER V :  CONCLUSION AND SUGGESTION 

This last chapter provides conclusion of the research on how 

development of Tort law is needed, and how it is possible for 

aggravated party to pursue compensation using tort system. In 

addition, also suggestion from the Author based on the issues 

that were raised linked to the analysis done. 

  




