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CHAPTER I 

INTRODUCTION 

 

1.1 Background 

Environment is an inseparable fragment of human life. Through the 

existence of environment, human can finally fulfill their necessity as there are 

countless natural resources provided by our environment.1 However, the necessity 

of human itself has triggered the emergence of several environmental issues. 

Environmental issues in some countries may differ from one another. Indonesia as 

one of developing country in the world has environmental issues that generally 

rooted from their efforts in human development. This development started from an 

expansion in their plantation area to the construction of other infrastructures that 

are crucial, and aimed to improve our economy’s growth.  

Those development were conducted by government bodies or business 

actors for the welfare of many population. However, every development could not 

be separated from the adverse impact that they caused, especially to the 

environment. Environment turns to be polluted or damaged, i.e. by a pollution to 

the forest’s biodiversity, and resources. This kind of destruction often occurs due 

to the actions of business actors who run their activities on a large scale in 

                                                        
1 N.H.T Siahaan, Hukum Lingkungan dan Ekologi Pembangunan (Jakarta: Erlangga, 

2004), p.5. 
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agriculture, which then by the end of the day it will negatively affects their 

surroundings. 

Essentially, there is a need to apply a solid set of law in environmental 

protection and management plan to maintain the natural resources of our 

environment, also for the sake of our next generation. In which, this idea boils down 

into the concept of sustainable development. 

Based on the opinion of some economists, the concept of sustainable 

development should be viewed as a protection against critical natural capital or a 

critical natural resource. Common and Stagl, have proposed two minimum 

conditions for the materialization of sustainable development. First is renewable 

natural resources should only be exploited to an efficient amount. Thus, the goal of 

sustainable development is the efficient usage of natural resources. Second is the 

results of exploitation from non-renewable natural resources should be re-invested 

for the restoration of the renewable natural resources.2 

Indonesia's environmental law has also included sustainable development. 

The very first law that applied in Indonesia was Law No.4 of 1982 on the Basic 

Stipulation of Environmental Management, in which there is a rule that 

"environmental management is done to support a sustainable development for the 

improvement of human welfare".3 Also, within the law it has been stated that one 

of the goals of environmental management is "the implementation of 

                                                        
2  M. Common, and S. Stagl, Ecological Economics: An Introduction (Cambridge: 

Cambridge University Press, 2005), p. 378. 
3 Article 3 of Law No.4 of 1982 on the Basic Stipulation of Environmental Management. 
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environmentally friendly development for the benefit of present and future 

generations."4 

Furthermore, Law No. 23 of 1997 on the Management of Environment in 

lieu of Law no. 4 of 1982, has clearly begun to use the term "sustainable 

development". Moreover, the recognition of Intergenerational Equity is seen in 

Article 4 of the Law, as it is stated that one of the targets of environmental 

management is "ensuring the interests of present and future generations." The 

recognition of the importance of Intergenerational Equity as part of sustainable 

development is reaffirmed in the Elucidation of Article 3 of the Law which states 

that "the principle of sustainability contains the meaning of everyone knows their 

duty and responsibility to future generations, and to each other in one generation. 

For the implementation of these obligations and responsibilities, the environmental 

capability must be preserved. The preservation of environmental capability is the 

cornerstone of sustainable development". 

While the Law No.32 of 2007 on the Environmental Protection and 

Management in lieu of Law No.23 of 1997, stated in article 2 that the principle of 

protection, and environmental management are an enactment of the principle of 

preservation, and sustainability, also the principle of justice. In the elucidation of 

the article, it is further stated that the principle of preservation, and sustainability 

are that everyone should assume their obligations and responsibilities to the future 

generations and their fellowmen in one generation by preserving the capacity of the 

                                                        
4 Ibid., Article 4. 
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ecosystem, and improving the quality of the environment. While, the principle of 

justice is that the protection and management of the environment should reflect on 

the proportional justice for every citizen, either across regions, across generations, 

or across gender. 

Departing from the application of article 2, it can be seen that Indonesia has 

made sustainable development as one of the principle in their environmental law, 

and encouraged the principle intergenerational equity as a part of sustainable 

development. It is aimed to achieve the balance of the ecosystem in our 

environment, to uphold the justice for every generation on the present, the future, 

and to the realization of sustainable development.5 

In order to uphold the principle of justice made in this law, and an awareness 

that environment is an important issue for every part of society, then the decision-

making process in environmental issues must be democratic, and require public's 

participation as well. The most obvious form is from the enactment of various 

provisions such as Strategic Environmental Assessment (KLHS), Environmental 

Impact Analysis (AMDAL), or even Business Licenses. These require an attention 

from related agencies or institutions in the Environmental Field so that every 

business that has been granted a permission can run its activities without damaging 

the environment. In addition to that provision, public also has a role in regulatory 

and law enforcement by filing any kinds of public complaints or lawsuit.  

                                                        
5 Article 3 of Law No.32 of 2009 on Environmental Protection and Management. 
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In Indonesia, Law No. 32 of 2009 saw the involvement of the community 

in decision making, since it requires the existence of transparent and complete 

information before any business activity is implemented,6 and also an access to 

information is a basic right for everyone. 7  This information system at least 

containing the information on environmental status, environmental hazard maps, 

and other environmental information.8 In conclusion, the Law No. 32 of 2009 on 

the other hand also has mandated the Government to develop an environmental 

information system that must be made open to the public. 

Meanwhile from the side of business actors, Law no. 32 of 2009 also 

imposed an obligation for business actors to provide all information correctly, 

accurately, openly and in a timely manner for the sake of protection and 

management of environment.9 Thus, for those who are deemed to have conveyed 

false information, misleading, omitting information, undermining information, or 

providing improper information that threatened environmental protection and 

management can be punished. 

Whereas in the aspect of access to justice, it can be seen from the existence 

of various right of lawsuit which may be taken by a person, group of people, or 

organization to guarantee protection of their rights in particular, or environmental 

protection in general. Law No.32 of 2009 can be considered as a comprehensive 

                                                        
6 Ibid., Article 26(2). 
7 Ibid., Article 65(2). 
8 Ibid., Article 62. 
9 Ibid., Article 68. 
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law containing various legal rights, namely the right of environmental NGOs,10 

class action rights,11 Government's legal rights,12 and the right of every person to 

take a lawsuit against a decision State administration. 13  In addition, generally 

Indonesian civil law also recognizes citizen lawsuits and citizenship rights. 

In Conclusion, theoretically Indonesian law has sufficient set of rules which 

are complete and comprehensive enough to recognize various aspects in the 

protection and management of the environment. However, similarly with any other 

legal issues in Indonesia, the issue boils down to the application of what is written 

in our Law. For example, in this present case which are the Supreme Court decision 

Number 2095 K / Pdt / 2015. 

The case on Supreme Court Decision Number 2095 K / Pdt / 2015 mainly 

concerns about the lawsuit brought by the Ministry of Environment against PT. 

Surya Panen Subur, which was assumed to have burned down some area in the 

forest for the sake of their palm oil plantation, and thus has committed a Tort 

(Perbuatan Melawan Hukum) in the realm of Environmental Protection and 

Management. 

In proving the existence of Tortious act in one case is by determine the 

fulfillment of the elements of Tort, namely:14 

                                                        
10 Ibid., Article 92. 
11 Ibid., Article 91. 
12 Ibid., Article 90. 
13 Ibid., Article 93. 
14 Munir Fuady, Perbuatan Melawan Hukum Pendekatan Kontemporer, (Bandung: PT 

Citra Aditya Bakti, 2010), p.10. 
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1. There is an act. 

2. The act is against the law. 

3. The existence of fault from the perpetrator. 

4. There is a loss for the victim. 

5. There is a causal relationship between the fault and loss. 

In addition, Law No.32 of 2009 also specifically regulates on the Tort in the 

case of Environmental Protection and Management under articles 87, and 88. This 

provision is a Lex Specialis in a lawsuit against Tort in general. Article 87 Paragraph 

(1) states that "Any person in charge of a business and/ or activity that commits a 

violation of the law in the form of pollution and/ or damage to the environment that 

causes harm to others or the environment shall pay compensation and/ or perform 

certain actions ". 

While, article 88 further provides a regulation on the application of Strict 

Liability for the Tort in the context of Environmental Protection and Management, 

namely "Every person whose actions, business and/ or activities use B3, produce 

and/ or manage B3 waste, and/ or poses a serious threat to the environment is 

ultimately responsible for the losses that occur without the need to prove the 

element of error.” 

Basically, in the Supreme Court decision No. 2095 K/ Pdt/ 2015 there is a 

need to take a deeper analysis in the decision with the regulation of Tort in 

Environmental Law. In this light, based on the above background, the author is 
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interested to write a thesis titled: "Juridical Analysis on the Supreme Court Verdict 

in Case No.2095 K/ Pdt/ 2015 as a Tort in the aspect of Environmental Law". 

1.2 Formulation of Issues 

Based on the background, the issues that need to be studied and discussed 

in this thesis are: 

1. How the Supreme Court made its verdict in case No. 2095 K / Pdt / 2015 in 

terms of finding the defendant’s liability under Tort against the 

Environment? 

2. How the Supreme Court made its verdict in case No. 2095 K / Pdt / 2015 in 

terms of finding the necessity of compensation? 

 

1.3 Purposes of Thesis   

Based on the formulation of the issue, the author proposes the following 

objective that needs to be achieved in this research: 

1. Analyzing, and examining the Supreme Court Verdict No.2095 K/ Pdt / 

2015 in terms of finding the defendant’s liability under Tort against the 

Environment. 

2. Analyzing, and examining the Supreme Court Verdict No.2095 K/ Pdt / 

2015 in terms of finding the necessity of compensation. 

 

1.4 Merits of Thesis 

The author wishes to obtain two different benefits of this thesis, both 

theoretical and practical. 
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1. From Theoretical  Point of View 

The author wishes that this thesis can contribute to the development of legal 

studies or input for the existing knowledge, especially in the field of 

environment for the sake of developing the law, more specifically to 

regulate the management and allocation of companies business’ areas in 

order to avoid any conflict with environment, also provide an input for the 

existing knowledge in the case of Tort so business actors could be more 

careful to not harm the environment for the sake of our community. 

2. From Practical Point of View 

This thesis is expected to provide critical thinking for the author regarding 

a legal analysis of Tort against Environmental Protection and Management 

based on the Supreme Court's Verdict, also can provide knowledge for law 

students in order to have a better understanding on Indonesian Law, for 

Business actors to have a better understanding to the legal consequence 

arises from environmental destruction as a Tortious act.  

 

1.5 Systematic of Writing 

This thesis is divided into five chapters in the order of legal issues discussed. 

Each chapter is separated into a number of sub-chapters.  

CHAPTER I: INTRODUCTION 

In this chapter, the author explores the concept of environmental law, and 

tort as a whole, and the general overview of how Indonesian law regulates on this 
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context. The author also delivers the reason that leads to this topic of thesis, problem 

formulation, research objectives, research benefits, and systematics of writing on 

Juridical Analysis on the Supreme Court Verdict in Case No.2095 K/ Pdt/ 2015 as 

a Tort in the aspect of Environmental Law  

CHAPTER II: LITERATURE REVIEW 

In the second chapter, the author presents the review of literature on the 

topic of the thesis which consist of the theoretical basis and conceptual foundation 

that contains the definitions that limit the writing of research by not out of the topic 

to be discussed about Juridical Analysis on the Supreme Court Verdict in Case 

No.2095 K/ Pdt/ 2015 as a Tort in the aspect of Environmental Law  

CHAPTER III: RESEARCH METHOD 

This chapter discusses the research methodology that was used to prepare 

this thesis and contains the type of research, procedure of compiling materials, 

analytical characteristics as well as obstacles and solution for the obstacles that 

were faced during the research process.  

CHAPTER IV: ANALYSIS 

In this chapter, the author will divide the analysis into two parts. On the first 

part, the author will talk about the liability of defendant. First, there is an existence 

of tortious act that render the liability of defendant. Further, the defendant must be 

deemed liable under the enactment of strict liability principle. In any event, Judges 

must made their decision to be in favor of the environment through the applicability 
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of in dubio pro natura principle, and held the liability of defendant. On the second 

part, the author will assess more on the compensation that is deemed to be necessary 

before the case by making a comparison from previous jurisdiction.  

CHAPTER V CONCLUSIONS AND SUGGESTIONS 

This chapter consists of conclusions and suggestions based on the results of 

the discussion, namely Juridical Analysis on the Supreme Court Verdict in Case 

No.2095 K/ Pdt/ 2015 as a Tort in the aspect of Environmental Law.  

  




