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CHAPTER I 

INTRODUCTION 

 

1.1 Background  

In the era of globalization, it is indisputable that Indonesia has become one 

of the most attractive countries for investment in the world.1 This can be seen 

from the realization of direct investment during Quarter III – 2016 which reached 

Rp155,3 trillion or has grown by 10,7% compared to 2015 growth.2 Sixty four 

percent of that amount comes from foreign investment, while the rest from local 

investment.3 Currently, many media news report that e-commerce has become an 

interesting industry for investment.4 According to the Coordinating Minister for 

Economy, Darmin Nasution, the Government of Indonesia will reform the 

economy to boost the growth of e-commerce in Indonesia.5  

Addressing e-commerce in Indonesia, it is important to know the 

definition of e-commerce. In general, e-commerce means buying and selling of 

consumer products over the internet.6  In Indonesia, the internet users keep 

increasing due to more affordable internet price and the enthusiasm of using an 

                                                
1 The Jakarta Post, "Indonesia remains global investment sweet spot," The Jakarta Post, , accessed 
November 16, 2017, http://www.thejakartapost.com/news/2016/10/14/indonesia-remains-global-
investment-sweet-spot.html. 
2"Membenahi Investasi," Investor Daily, accessed June 19, 2017, 
http://id.beritasatu.com/home/membenahi-investasi/151892. 
3 Ibid. 
4 Hugh Harsono, "Indonesia will be Asia’s next biggest E-commerce market," TechCrunch, July 
29, 2016, accessed November 16, 2017, https://techcrunch.com/2016/07/29/indonesia-will-be-
asias-next-biggest-E-commerce-market/..  
5  "Tingkatkan Peringkat Investasi, Pemerintah Terus Lakukan Reformasi Ekonomi," November 
01, 2016, accessed June 20, 2017, https://ekon.go.id/berita/print/tingkatkan-peringkat.2841.html.  
6 Theerasak Thanasankit, E-commerce and Cultural Values (Hershey: Idea Group Publishing, 
2003), p. 150.  
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internet in daily basis.7 This situation is a good start for Indonesia compared to US 

where the US government has to support the financing through National 

Information Infrastructure. Whereas in Indonesia, the government only gives a 

little contribution to the advancement of internet.8 Furthermore, the growth of e-

commerce is also stimulated from the variants of products provided. Many e-

commerce companies provide efficient, compelling, and affordable products for 

people. According to World Bank Data, Indonesia is the fastest growing internet 

market in the world.9  

Graphic 1.1 Growth of Internet in Asia 
Source: http://fintechnews.sg/2829/studies/new-google-temasek-report-explores-southeast-asias-

massive-e-commerce-opportunity/ 
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The development of internet and technology has designed a new 

opportunity for the international business transaction through the use of online 

technology.10 Moreover, Google’s and Temasek’s study found that  last year in 

                                                
7 Kementerian Sekretariat Negara 2017, "Membuka dan Mengembangkan Potensi E-commerce di 
Indonesia," PresidenRI.go.id, May 23, 2016, accessed June 20, 2017, http://presidenri.go.id/berita-
aktual/membuka-dan-mengembangkan-potensi-E-commerce-di-indonesia.html. 
8 Asril Sitompul, Hukum Internet: Pengenalan Mengenai Masalah Hukum di Cyberspace, 
(Bandung: PT Citra Aditya Bakti, 2001), p. 1. 
9 "New Report Explores Southeast Asia's Massive E-commerce Opportunity," Fintech Singapore, 
June 01, 2016, accessed November 16, 2017, http://fintechnews.sg/2829/studies/new-google-
temasek-report-explores-southeast-asias-massive-E-commerce-opportunity/. 
10 Andra Leigh Nenstiel, "Online Dispute Resolution: A Canada-United States Initiative," Canada-
United States Law Journal 32, no. 1 (2006): p. 313. 
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Indonesia, there were 18 million people who’s in the category of online buyer.11 

Google also states that Indonesia will dominate 52% of e-commerce activity in 

Southeast Asia, the reason was due to the Indonesia’s geographic area and high 

population.12 Furthermore, the Ministry of Communication and Informatics of the 

Republic of Indonesia on their website included some information on e-

commerce, which is:13 

1) Based on Ernst & Young’s data, the e-commerce growth in Indonesia 

is increased by 40% every year, estimation of 93.4 million of internet 

users and 71 million of smart phone users; 

2) By the end of 2014, the value of e-commerce business was USD 12 

billion; 

3) By the end of 2015, the value of e-commerce business would reach 

USD 18 billion and by 2020, the volume of e-commerce business in 

Indonesia will reach USD 130 billion with 50% growth every year; 

4) The government of Indonesia aims to place Indonesia as the biggest 

Digital Economy Country in South-East Asia and create 1000 

technopreneurs by 2020. 

From the explanation above, the growth of e-commerce in Indonesia is 

irrefutable and Indonesia will soon become the most awaited spot for investment. 

The fact that Indonesia is the fourth highest populated country in the world with 
                                                

11 Nadine Freischlad, "Google: Indonesia Will Dominate Southeast Asia E-commerce," Tech in 
Asia-Connecting Asia's startup ecosystem, accessed June 19, 2017, 
https://www.techinasia.com/google-temasek-ecommerce-data-indonesia. 
12 Rara Kinasih, "Indonesia's new ecommerce regulations," EcommerceIQ - Ecommerce in 
Southeast Asia, Reports, Data, Insights, November 10, 2017, , accessed June 19, 2017, 
https://ecommerceiq.asia/faqs-indonesias-new-ecommerce-regulations/. 
13 Pdsi Kominfo, "Indonesia Akan Jadi Pemain Ekonomi Digital Terbesar di Asia Tenggara," 
Website Resmi Kementerian Komunikasi dan Informatika RI, accessed June 15, 2017, 
https://kominfo.go.id/index.php/content/detail/6441/Indonesia Akan Jadi Pemain Ekonomi Digital 
Terbesar di Asia Tenggara/0/berita_satker/. 
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246,864,000 people makes a good prospect for the growth of e-commerce.15  For 

the purpose of this thesis, the author will mainly focus on B2C (business-to-

consumer) transactions. The reason is because the sales of B2C e-commerce is 

amounted for US 401 billion in 2016, and predicted to be US 994 billion in 

2020.16 This is considered to be a high value compare to other types of e-

commerce transaction. Furthermore, 40% of  the worldwide internet users bought 

products online through computers, mobile, or other devices.17 

Despite the significant growth of e-commerce in Indonesia, it is 

indisputable that in every transaction there is a possibility of a dispute. The 

growth of e-commerce is also followed by the growth of potential dispute  arising 

from e-commerce transactions. This also becomes one of the obstacles in the 

increasing of international online business transaction.18 Every occurring dispute 

should be solved efficiently in order to avoid any disruptions in the business 

industry.19 There are many ways to solve e-commerce or commerce disputes, for 

example, through alternative dispute  resolution (ADR) or litigation. ADR is 

defined as legally-permitted process of dispute resolution other than litigation,20 

                                                
15 The World Bank, "Indonesia Overview," The World Bank, accessed June 19, 2017, 
http://www.worldbank.org/en/country/indonesia/overview. 
16 Accenture, "Global Cross Border B2C E-commerce Market 2020: Report highlights & 
methodology sharing," news release, April 2016, United Nations Conference on Trade and 
Development, accessed December 07, 2017, 
http://unctad.org/meetings/en/Presentation/dtl_eweek2016_AlibabaResearch_en.pdf. 
17 Sahal M. Sheikh and Mehmet Basti, "Customer Satisfaction in Business to Consumer (B2C) E-
commerce: A Comparative Study of Turkey and Pakistan," Eurasian Journal of Business and 
Economics 8, no. 16 (2015): p. 77, doi:10.17015/ejbe.2015.016.05. 
18 Andra Leigh Nenstiel, Op.cit., 2006, p. 313; Yufei Yuan and Ofir Turel, "A Business Model for 
E-Negotiation in Electronic Commerce," InterNeg Working Paper INR02/04, January 2004, p. 2.  
19 Hutrin Kamil and M. Ali Mansyur, Kajian Hukum Online Dispute Resolution di Indonesia 
berdasarkan Undang-Undang Nomor 30 Tahun 1999, (Semarang: Universitas Islam Sultan 
Agung, 2014), p. 112. 
20 Stephen J. Ware, Alternative Dispute Resolution (West Academic Publishing, 2001), p. 2. 
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or alternative to the court adjudication.21 ADR includes arbitration, mediation, 

conciliation, and negotiation.22 On the other hand, litigation means to carry on a 

legal contest by judicial process.23  

Arbitration is further defined as dispute resolution mechanism by one or 

more arbiters appointed by the disputing parties and issue a final and binding 

decision.24 The distinction between arbitration and other types of ODR is its 

binding decision.25 Business actors prefer to solve their disputes through 

arbitration. There are several reasons why business actors prefer arbitration rather 

than litigation in Indonesia, namely:26  

1) Arbitration process is private between the parties only, while in 

litigation it becomes a formal process which usually held in a court 

room; 

2) In arbitration the process is quicker than in litigation because in 

litigation for instance in Indonesia, the Supreme Court states that each 

year the case registered in court keep increasing, however, there is a 

lack of number of judges in Indonesia. Thus, litigation process takes a 

longer time than arbitration; and 

                                                
21 Jacqueline M. Nolan-Haley, Alternative Dispute Resolution in A Nutshell (St Paul: West, 2013), 
p. 2. 
22 Bansal, Ashwinie Kumar. Arbitration & ADR (New Delhi: Universal Law Publishing Co. Pvt. 
Ltd., 2009), p. 2. 
23 "Litigate," Merriam-Webster, accessed December 07, 2017, https://www.merriam-
webster.com/dictionary/litigate. 
24 R. Subekti, Kumpulan Karangan Hukum Perikatan, Arbitrase, dan Peradilan, (Bandung: 
Alumni, 1980), p.5. 
25 Sri Retno Widyorini, “Penyelesaian Sengketa Dengan Cara Arbitrase”, Hukum dan Dinamika 
Masyarakat 4, no. 1 (2006), p. 60.; Alan Redfern and Martin Hunter, Law and Practice of 
International Commercial Arbitration. (London: Sweet and Maxwell, 2004), p. 1-3. 
26 Kementerian Koordinator Bidang Perekonomian Republik Indonesia, Pedoman Investor 
Mekanisme Penyelesaian Sengketa Di Kawasan Hutan, p. 6. 
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3) In arbitration, the parties may choose the arbiter based on their 

expertise, while in litigation, the judges are appointed by the court.  

Due to those reasons, litigation becomes the least choice for business 

actors. 27 As explained before, internet has growth rapidly within the last two 

decades. The use of internet continues to expand, thus it becomes necessary to 

create an efficient mechanism to resolve any disputes arising from the e-

commerce transaction. This idea leads to the growth of online dispute resolution 

because the conventional mechanism, such as litigation, may be time-consuming, 

expensive, and raise jurisdictional issues.28  

In principle, online dispute resolution (ODR) shares the same 

characteristics with ADR. Gabrielle Kaufmann-Kohler and Thomas Schultz define 

ODR as “ODR is usually defined either as a sui generis form of dispute resolution 

or as online alternative dispute resolution (online ADR)”.29 The disputes settled 

through ODR are disputes arising from either online or offline interactions.30 

Through ODR, parties are allowed to engage in some different alternative dispute 

resolution methods, such as (1) negotiation, (2) mediation, and (3) arbitration.31 

However, for the purpose of this thesis, the author will focus on online arbitration 

(OArb). The characteristics of OArb give a more effective mechanism in settling 

                                                
27 Rahmi Yuniarti, Sengketa Dalam Penyelesaian Sengketa Waralaba (Lampung: Universitas 
Lampung, 2016), p. 559. 
28 Lucille M. Ponte, “Boosting Consumer Confidence in E-Business: Recommendations for 
Establishing Fair and Effective Dispute Resolution Programs for B2C Online Transactions”, p. 12; 
Robert C. Bordone, “Electronic Online Dispute Resolution: A Systems Approach – Potential 
Problems and a Proposal”, Harvard Negotiation Law Review 3, (1998), p. 176.  
29 Gabrielle Kaufmann-Kohler and Thomas Schultz, Online Dispute Resolution: Challenges for 
Contemporary Justice (Netherlands: Kluwer Law International, 2004), p. 5.  
30 Maria Mercedez Albornoz and Nuria Gonzalez Martin, "Feasibility Analysis of Online Dispute 
Resolution in Developing Countries," The University of Miami Inter-American Law Review 44, no. 
1 (2012): p. 39. 
31 Andra Leigh Nenstiel, Op.cit., 2006, p. 314. 
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disputes. In additional, the development of OArb may decrease some risks of 

online transaction, which in the end will encourage the cross-border businesses.32  

ODR has become one of the public concerns in the world.  As the result, 

United Nations Commission on International Trade Law issued technical notes on 

Online Dispute Resolution in 2016.33 The technical  notes are descriptive and non-

binding, which contribute to the development of ODR systems. This becomes a 

guideline for countries to settle disputes arising from sales using electronic 

communications. Some countries like European Union (EU) and China have 

realized the significance of an effective dispute resolution mechanism, and 

enacted regulations on this issue. 

The EU has adopted a Directive on Alternative Dispute Resolution  for 

Consumer Disputes (ODR Directive) and a Regulation on Online Dispute 

Resolution for Consumer Disputes (ODR Regulation). While China International 

Economic and Trade Arbitration Commission (CIETAC) as the biggest arbitration 

institution in China issued an OArb Rules (CIETAC Rules), which then adopted 

by the China Council for the Promotion of International Trade or China Chamber 

of International Commerce.34 Based on the explanation above, the author will 

discuss about OArb system in EU and China. The reason is because up to this 

date, EU is recognized for having the most developed system of ODR includes 

OArb,35 and China is known as the world’s largest number of internet users or 731 

                                                
32 Andra Leigh Nenstiel, Op.cit., 2006, p. 313. 
33United Nations Commission on International Trade Law, “Technical Notes on Online Dispute 
Resolution (2016)”, UNCITRAL accessed November 14, 2017, 
http://www.uncitral.org/uncitral/en/uncitral_texts/odr/2016Technical_notes.html 
34 Preamble of CIETAC Rule.!
35 Zheng Sophia Tang, Electronic Consumer Contracts in the Conflict of Laws, (Portland: Hart 
Publishing Ltd, 2015), p.125. 
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million users in 2016 with its e-commerce market as the world’s largest e-

commerce.36   

 In regards to Indonesia, OArb website has not yet to be found. 

 However, this new mechanism might offer a more efficient and better way 

 for business actors and consumers to settle their disputes in e-commerce. 

 Thus, this thesis will examine the legal aspect of OArb in EU and China, 

 specifically about the arbiter, roles of government, scope, procedure, 

 enforcement, and factors affecting the compliance  

 

1.2 Formulation of Issues 

This thesis will examine this issue: 

What are the legal aspects of OArb in EU and China?  

1.3 Purpose of Thesis 

In writing this thesis, the author presents some purposes, which are: 

1. To present the mechanism and procedure of OArb; 

2. To understand the enforcement of OArb. 

1.4 Benefit of Thesis 

 The author aims to achieve two benefits of writing this thesis both 

 in theoretical and practical aspect.  

1. Theoretical Aspect 

From this point of view, this thesis aims to contribute in the 

development of legal studies in Indonesia, especially on the development 

of dispute mechanism. The author hopes this thesis will help students, 
                                                

36 Danielle Long, “China’s ecommerce market to pas $1.1tn in 2017”, The Drum, accessed on 
December 8, 2017, http://www.thedrum.com/news/2017/07/05/china-s-ecommerce-market-pass-
11tn-2017. 
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academics, or community to analyze and understand the e-commerce law 

in Indonesia. 

 

2. Practical Aspect 

From this point of view, this thesis aims for the benefits of 

business actors and consumers who plan to involve in e-commerce 

transactions in Indonesia. On top of that, the author also realizes the 

existence of weakness in Indonesian law and therefore hopes this thesis 

will be a resourceful information for law practitioners, students, 

researcher, academics, or citizens in general. 

1.5 Systematic of Writing 

 For the purpose of this thesis, the systematic will be divided into 

 several chapters which will be elaborated below:  

CHAPTER I: INTRODUCTION 

In this chapter, the author will elaborate the introduction of the 

thesis which includes the background of the thesis to know why the topic 

of this thesis is important. This includes the formulations of issues and 

purposes of the thesis. Additionally, the author will discuss the benefits of 

this thesis both from practical point of view and theoretical point of view 

CHAPTER II: LITERATURE REVIEW 

In this chapter, the author presents the review of literature on the 

topic of the thesis. This will explain all related laws or legislation to 

response the issue of this thesis. 

CHAPTER III: METHODOLOGY 
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In this third chapter, the author will discuss about the method of 

research, type of research, and law materials. This will be showed by 

normative and qualitative research by looking for the laws and 

commentaries from law experts related to e-commerce.  

CHAPTER IV: ANALYSIS AND DISCUSSION 

This chapter will present the analysis on how the legislation in 

Indonesia could accommodate the growth of e-commerce in Indonesia.  

CHAPTER V: CONCLUSION AND SUGGESTION 

In this last chapter, the author will provide a conclusion to response 

to the issue of this thesis and propose some suggestions to solve the issue. 

  


