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CHAPTER I 

INTRODUCTION 

 

1.1 Background 

 Children are the most beautiful gift given by God, that we must always 

guard and guide since they are God’s entrustment. They have the right to pursue 

their rights such as education, place to live, parents’ affection which should always 

be given continuously so that children would not get easily affected and remain 

under supervision. Based on the Indonesian constitution, children have a strategic 

role which is explicitly stated that the state guarantees the right of every child to 

survive, grow, develop and protected from violence and discrimination.1 

 Children are the forerunner of the birth of a new generation, the successor 

of the ideals of a nation’s struggle and human resources for national development, 

they are the assets of the nation.2 A nation’s future will be in the hands of children, 

the better the personality of a child, the better the future of a nation will be.3 Minors 

need to be given protection from the negative impact of fast development and 

globalization in communication and information, as well as a change of some 

parents’ life style that affects basic social change in life. Deviations of children’s 

behavior or criminal offense by children are affected by those external factors. Here 

																																																								
     1See 1945 Constitution of the Republic of Indonesia, Article 28B paragraph (2). 
 
     2A. F. Raharjo Al Haq & H. Wibowo, “Kekerasan Seksual Pada Anak di Indonesia”, 
<https://www.researchgate.net/publication/320302976_KEKERASAN_SEKSUAL_PADA_ANA
K_DI_INDONESIA>, accessed 1 September 2019. 
 
     3Ibid. 



	

	 2 

lies the importance of building a child’s good personality by paying attention to 

their rights and giving thorough protection during their process of investigation 

when they have committed crime. 

 According to Hurlock (1980), humans develop through stages that go by in 

sequence. Such development stages are:4 

1. Pre-natal: begins when the conception of birth exists; 

2. Fetus: one day – two weeks; 

3. Baby: two weeks – one year; 

4. Early childhood: one – six years old; 

5. Childhood: six – twelve/thirteen years old; 

6. Teenager: twelve/thirteen – twenty-one years old; 

7. Adulthood: twenty-one – forty years old; 

8. Middle age: forty – sixty years old; 

9. Elderly: sixty years old – death. 

The term “child protection” is used differently in a lot of various situations 

and organizations that strive so that every children’s rights are not harmed.5 Child 

protection has a lot of different schemes and it acts to complete other rights which 

can guarantee that every child will receive what they need to be able to grow and 

survive.6 

																																																								
     4A. Lesmana, (n.d.), “Definisi Anak”, <https://andibooks.wordpress.com/ definisi-anak/>, 
accessed 24 February 2019. 
 
     5“Buku panduan bagi anggota Dewan Perwakilan Rakyat”,  
<https://www.unicef.org/indonesia/id/resources_7444.html>, accessed 1 September 2019. 
 
     6Ibid. 
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Often, children cannot distinguish between good and bad because of their 

age limitations.7 Therefore, due to their inability to distinguish between good and 

bad things, overall supervision and protection of children are needed both 

personally and in society. This is very necessary to keep children away from 

external influences that will have an impact on their growth and development.8 

 The “UN’s Children’s Rights Convention 1989” clearly stated the rights that 

should be given to children. There are ten rights stated which are:9 

1. Rights to play 

2. Rights to get an education 

3. Rights to get protection 

4. Rights to get a name (identity) 

5. Rights to get national status 

6. Rights to get food 

7. Rights to get health access 

8. Rights to get recreation 

9. Rights to get equality 

10. Rights to have a role in the development 

Those rights should be fulfilled, especially the rights to get protection, in 

contradiction, not to become the victim of sexual violence. The author argues that 

																																																								
     7Puspasari L. P., “Anak dan Instrumen Perlindungan Hukum di Indonesia”, 
<http://bppmmahkamah.blogspot.com/2009/07/anak-dan-instrumen-perlindungan-hukum.html>, 
accessed 25 February 2019. 
 
     8Ibid. 
 
     9E. Hapsari, “10 Hak Anak Indonesia, Sudahkah Anda Memberikan Ini?” 
<https://www.republika.co.id/berita/humaira/samara/13/08/01/mquqn1-10-hak-anak-indonesia-
sudahkah-anda-memberikan-ini>, accessed 25 February 2020. 
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there are a lot of things that trigger criminal offenses by children including lack of 

supervision and lack of fulfillment of the right of getting an education. 

Some parents still think that criminal offense by children is a family disgrace 

therefore there is no proper treatment. Understanding of the existing laws to protect 

children is also often ignored. Therefore, further action is not done and finally, lack 

of legal protection for child crime makes the child’s condition worse. 

By ratifying the Convention on the Rights of the Child, Indonesia based on the 

principle of pacta sunt servanda (good faith) the right of child protection in 

Indonesia is obliged to carry out the provisions contained in the Convention on the 

Rights of the Child, specifically fulfilling children’s rights publically, including 

providing protection and appreciation towards children to avoid violence and 

neglect in the social environment.10 The ratification of the Convention on the Rights 

of the Child by the Indonesian government by issuing Presidential Decree No. 36 

Year 1990 gives Indonesia a legal obligation to implement these children's rights 

preliminary investigation and investigation by including them in national law which 

is currently contained in Law No. 8 Year 1981 Concerning the Law of Criminal 

Procedure (“KUHAP”), Law No. 11 Year 2012 Concerning Juvenile Criminal 

Justice System (“UU SPPA”) and Law No. 17 Year 2016 Concerning 

Determination of Government Regulations Regarding Children Law No. 1 Year 

2016 Concerning Second Amendment to Law No. 23 Year 2002  Concerning Child 

Protection (“UU PA”). 

																																																								
     10“Not There Yet Canada’s implementation of the general measures of the Convention on the 
Rights of the Child”. UNICEF Innocenti Research Centre, 2009. 
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Children will also experience the same legal process as adults, in dealing with 

and handling the juvenile justice process involved in criminal acts, the first thing 

that must not be forgotten is seeing their position as a child with all special traits 

and characteristics, then here it is necessary the concept of protection for children 

in the process of handling so that this will be grounded in the concept of child 

welfare and the interests of the child. Special approaches, treatments, services and 

special protection for children are needed in the effort to uphold the legal protection 

of children who are in conflict with law.11 

Child protection is an area of National Development. Essentially, National 

Development is the development of a fully virtuous Indonesian man. Ignoring the 

problem of child protection means it will not strengthen national development.12 

The lack of child protection will lead to social problems that can interfere with law 

enforcement, order, security, and national development. Child protection must 

always be upheld in national development efforts. 

UU SPPA is intended to protect and protect children in conflict with the law. 

The law is expected to create a long future and provide opportunities for children 

to obtain an independent, responsible, and useful identity for themselves, their 

families, communities, nations, and countries. 

The fundamental substance regulated in UU SPPA is about restorative and 

diversity justice which is intended to avoid and keep children away from the judicial 

																																																								
     11The concept of children in conflict with law is stated in Article 1 paragraph (3) UU SPPA as a 
child who has reached the age of 12 (twelve) years old, but not 18 (eighteen) years old yet who has 
allegedly done a criminal offense. Definition of children in conflict with law will be further 
explained in Chapter II. 
 
     12Romli Atmasasmita, Peradilan Anak di Indonesia, (Bandung: Mandar Maju, 1997), pg. 166. 



	

	 6 

process, to avoid stigmatization of children in conflict with the law and children are 

expected to return to the social environment naturally. The process must aim at 

restorative justice for children and victim and this restorative justice process is 

called a diversion process. Diversion is done by involving all parties in criminal 

acts who will jointly overcome the problem and create an obligation to make things 

better by involving victims, children and the community in finding solutions to 

improve, reconcile, and reassure the heart without any element of revenge. 

Criminal justice system is a system in society to tackle crime problems. The 

criminal justice system is not separate from the term system described by Davies 

et.al as "the word system conveys an impression of a complication to end" means 

that the system shows an impression of another complex object and runs from 

beginning to end.13 Therefore, in realizing the objectives of the system there are 

four related agencies that must work hand in hand, namely the police, prosecutors, 

courts, and correctional institutions. The police as investigators carry out 

investigations including investigations, arrests, detention, search, seizure, and an 

examination of letters. Prosecutors as public prosecutors prosecute based on the 

results of the investigation submitted by the investigator.  

According to Barda Nawawi Arief, the criminal justice system is essentially a 

"system of enforcing criminal law" which is realized in 4 (four) subsystems, 

namely:14 

																																																								
     13Mardjono Reksodiputro, Kriminologi dan Sistem Peradilan Pidana, (Jakarta: Pusat Pelayanan 
dan Pengabdian Hukum Universitas Indonesia, 1997), pg. 84. 
 
     14Barda Nawawi Arief, Kapita Selekta Hukum Pidana tentang Sistem Peradilan Pidana Terpadu, 
(Semarang: Badan Penerbit Universitas Diponegoro, 2006), pg. 20. 
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1. The power of "Investigation" (by the Investigative Agency/Institution); 

2. Power of "Prosecution" (by the Public Prosecutor's Office/Institution); 

3. Authority to "Judge and Drop the Verdict/Criminal Code" (by the Court); 

and 

4. Authority of "Implementing Criminal Decisions" (by the 

Agency/Apparatus/Implementer/Execution). 

The four pillars of the child court system have been regulated in separate 

legislation as a legal basis for law enforcement officials to exercise their authority. 

Therefore, protection in the process of investigating children against crimes 

committed by children is a form of special attention and treatment to protect the 

interests of children. Special attention and treatment in the form of legal protection 

so that children do not become victims of the application of wrong laws that can 

cause mental, physical and social suffering. Protection of children has been 

regulated in the legal provisions concerning children, especially for children who 

have committed criminal acts, KUHAP, UU SPPA, and UU PA. 

Children are not to be punished but must be given guidance and coaching, so 

they can grow and develop as normal children who are healthy and fully 

intelligent.15 However, children can experience a difficult situation that make them 

commit unlawful actions. Children who break the law do not deserve to be 

punished, let alone to be put in prison. 

The police as the foremost institution in law enforcement have a considerable 

responsibility to harmonize the duties and authority of the National Police as 

																																																								
     15M. Nasir Djamil, Anak Bukan Untuk Dihukum, (Sinar Grafika, 2013), pg. 1. 
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stipulated in Law No. 2 Year 2002 concerning National Police of the Republic of 

Indonesia in dealing with children in conflict with the law, the police must always 

pay attention to the condition of children who are different from adults. The nature 

of the child as a person who is still unstable, the future of the child as an asset of 

the nation, and the position of the child in a society that still needs protection can 

be used as a basis for finding alternative solutions how to prevent children from a 

formal criminal justice system, placing children in prison, and stigmatization 

against the position of the child as a convict. 

The investigation process is an initial stage where a child is confronted with the 

police. Irregularities that usually often occur in the process of investigating child 

crime in the form of abuse, beatings and other ill-treatment and placement of one 

cell in detention with adult suspects. This is clearly contrary to UU SPPA and UU 

PA which must provide a guarantee for the protection of children's rights more 

strongly when dealing with the law and must undergo a judicial process. 

The author is interested to discuss about children who are dealing with the law, 

especially as a criminal offender. Before discussing about legal protection of 

children in conflict with law in the investigation process, it would be better to first 

look at the reflection of the problem which is the gap between das sollen (what is 

expected or ius constituendum) and das zein (fact / reality or ius constitutum).  

1.2 Formulation of Issue 

With regard to the background of this thesis, the author will be discussing and 

analyzing the investigation process as an initial stage where a child is confronted 

with the police. Irregularities usually often occur in the process of investigating 
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child crime in the form of abuse. Based on such an issue, the author comes up with 

these two questions of issues, namely: 

1. How is the protection of children in conflict with law being regulated during 

the investigation process in accordance with Law No. 8 Year 1981 

Concerning the Law of Criminal Procedure (“KUHAP”), Law No. 11 Year 

2012 Concerning Juvenile Criminal Justice System (“UU SPPA”) and Law 

No. 17 Year 2016 Concerning Determination of Government Regulations 

Regarding Children Law No. 1 Year 2016 Concerning Second Amendment 

to Law No. 23 Year 2002 Concerning Child Protection (“UU PA”)? 

2. What are the obstacles of the investigators and legal assistants in providing 

legal protection to children in conflict with law?   

1.3 Research Objectives 

The objectives of the author in conducting this research are to: 

1. Elaborate the protection of minors as criminal offenders being regulated 

during investigation process in accordance with KUHAP, UU SPPA and, 

UU PA; and 

2. Examine the obstacles of the investigators and legal assistants in providing 

legal protection to children in conflict with law. 

1.4 Benefits of the Research 

The benefits of this research include the following: 

1.4.1 Theoretical Benefits 

Hoping that this research will provide knowledge specifically regarding the 

protection of children as criminal offender during investigation process in Indonesia 
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to serve as the basis of development and application of protection of children in the 

life of the nation and state in Indonesia. 

1.4.2 Practical Benefits 

Hoping that this research will provide information to the public and more open 

the awareness of the people in Indonesia, especially parents and authorities to pay 

more attention to, care for their children, and uphold children's rights that they must 

get. 

1.5 Systematics of Writing 

 To ease the reader of this paper, the author will describe the chapters briefly 

in order to provide a clearer picture of the discussion: 

1.5.1 CHAPTER I: INTRODUCTION 

This chapter describes the background of the problem, the formulation of the 

problem, the purpose of the research and the framework of writing. 

1.5.2 CHAPTER II: LITERATURE REVIEW 

This chapter contains theories that become the basis or reference in compiling 

this research, and as a reference for the author in compiling this research. 

1.5.3 CHAPTER III: RESEARCH METHODS 

This chapter contains the relevant research methods that will be used by the 

Author as a reference for compiling this research. 

1.5.4 CHAPTER IV: DISCUSSION AND ANALYSIS 

This chapter is the last chapter of this thesis which concludes from all the 

subjects to be able to answer the problem formulation and provide suggestions on 

the issue of child protection for the people who read this study. 
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1.5.5 CHAPTER V: CONCLUSION AND RECOMMENDATIONS 

This chapter is the last chapter of this thesis which concludes from all the 

subjects to be able to answer the problem formulation and provide suggestions on 

the issue of child protection for the people who read this study. 


