ACKNOWLEDGEMENT

Blessed be to the Christ the Lord for only by His grace this part of the author’s study

is complete. This thesis is aimed to fulfill the requirements to complete the Master in Trade,
Investment and Competition Law and Policy, Faculty of Law, Universitas Pelita Harapan, as

well as to contribute in study of investment law.

While it has come a longer journey in particular to finish this thesis entitled “Analysis

of Investment Policy in Indonesia in Compliance to International Investment

Regulations”, it couldn’t have been done without the relentless prayers and support from

parties and loved ones, therefore the author would like to thank:

1. Prof. Dr. Bintan R. Saragih, S.H., Dean of Faculty of Law, the biggest appreciation

for encouragement given to pursue take this study in the first place, and who have
always support me relentlessly since very beginning to the completion of this thesis

writing. Thank you for the time, support, scholarship opportunity, and lapo sessions

that have been given to help me complete this study;

2. Dr. V. Henry Soelistyo Budi, S.H., LL.M., Head of Master of Law Department as

well as thesis advisor who has mentored me from the beginning of my study,
accreditation in between classes, and up until the completion of this thesis;

3. My family and most importantly, my grandparents, for the relentless support and
nagging to finish my study. | thank you for the prayers, love, and patience for
dealing with me away most part of the days every day and late nights during classes,
as well as being secluded in my room intensely for too long already. This thesis,

study, and degree is dedicated for you;

Vi



. Timothy Satyaabieza, my ramen connoisseur for his constant companion, cheering,

encouragement, support and affection, and the fact that at the end of the line you
have dealt with me depressed and endless rant of desperation, my love and gratitude

is endless;

Erica, Gleny, and Jessica for all the love, tears, and joy we shared since high school

as well as the constant consolation given during the writing of this thesis, and
everything they had put up with this writer throughout the years and many years to
come;

Priscilla Alexandra Wakkary, well you survived me since day one of undergrad,
my all too receh, not-funny-at-all jokes. Nico Satria Pratama, for visiting Plaza
Semanggi on most days for no-question-asked heart-to-heart session on too many
things already, may you never be bored with my late night turmoils and forgive my
betrayal.

Pierre Mauritz Sundah, for every topic discussable straight on to morning, from
work to matters of the heart, and Ellora Sukardi, from enrolling, gossip, going
through God knows how many accreditations and drama you have been a voice of
reason. | am immensely grateful for both of your endearing friendships;

. The family of Faculty of Law Universitas Pelita Harapan for the prayers, support,
and encouragement throughout my study and also for the food and laughter
constantly provided. You don’t just gain knowledge and degree, but also weight in
Faculty of Law, all the love and gratitude. Special shout out to Ibu Esti, who has
been a great role model and cheerleader, you have been my mother away from
home, to Ci Veve, my work soulmate, I couldn’t have done and be where I am
without your mentorship and kindness, to Bu Yossi for comfort, friendship, gossip,

and intense work ethic you have shown me;

vii



9. Pak Andry Pandjaitan, Tante Tyar, Andre, Ony, Grace, Eren, Hartley, the entire
UPH Student Life Department, I’ve done my fair share of graduations before my
own in this entire process with you guys. Every one of you have been the most
welcomed distraction and your friendship highly appreciated, perfect with just a
little hint of drama;

10. Ibu Connie Rasilim, Bapak Feteriadi, and especially Ibu Maya who has been always
supporting from the other end of the phone line, because without the scholarship
opportunity granted this would not have happened in the first place;

11. My undergrad students, waiting at UPH Semanggi 3" floor mates Billa & Pascal
who’s also advised by Pak Henry; Cerelia who has been an who’s been unexpected
friend and companion for the last year, thank you for your cheerfulness and
motivation; and

12. Administration Staff of UPH Graduate School, who have been an immense support

throughout this study.

To conclude, any critics and recommendations would be much appreciated. Hopefully this

thesis would be useful to those who read it. Ad Maiorem Dei Gloriam.

Jakarta, 6 March 2018

Laurenzia Luna

viii



TABLE OF CONTENTS

STATEMENT OF THESIS ORIGINALITY ..o
THESIS ADVISOR APPROVAL ..o
EXAMINATION BOARD APPROVAL . ...
AB S T R A .
ACKNOWLEDGEMENT ...
TABLE OF CONTENTS . ...
LIST OF FIGURES. ... e,

CHAPTER | BACKGROUND

1.1, BACKGIOUN ...ttt bbbttt nb bbb e e
1.1, RESEArCN QUESTIONS ....cveiiuiiiiii ettt ettt ste e rbe e s e e e ebeesabeebeesaeeesbeesateanbeesrneesreeans
1.2, RESEAICH PUIPOSE .....oviiiiciiccieee ettt e et e e e sreereenes
1.3, RESEAICH BENETITS. .. .oiuiiiiiiieiieee ettt sttt e sre e enes
1.4, Framework OF WIITING .....ooviiiiiiiie e

CHAPTER Il CONCEPTUAL FRAMEWORK
2.1, TheoretiCal FrameWOIK .........ccoiiiiiiiii i e
2.1.1. INEErNALIONAI LAW .......eiieieie e
2.1.1.1. The Basis of INnternational LaW ...........cceovrieiieiiinieniesie e
2.1.1.2.  Sources of International LaW ...........cccevvreiiiieneiiiieiienieie e
2.1.1.3. International Legal Personality ............cccccevveiieiiiii i,
2.1.2. LaW O FFETEES rvvmamrres e e ve e cocmimrrreme s aimvmeea s o A e et ..o
2.1.3. [ e = B 8 AT e/ 7/ A LT AT O RR
2.1.10.4. INVESIMENT .. ..ottt ettt sttt e et e sra e be e sreeenee e
2.1.1.5. Foreign DireCt INVESIMENT ........cccoeiiiiiiic it
2.1.1.6. DIVESIMENT ...ttt ettt sre et e e e sneenee e
2.14. Economic ANalysis OF LAW .......ccoiiiiiiiiiiiee e
2.1.4.1. CoOSt-BeNEfit ANAIYSIS ....c.oiviiiiiiiiiiiieiee e
2.1.4.2. Financial EVAIUALION ..........coooiiiiiiiie e
2.1.4.3.  Cost-Benefit ANAlYSIS ......ccveiiiiiiiiii e

2.2.  Conceptual FrameWOIK ..........ccoiiiiiiiiieiescee e



2.2.1.  The 1994 General Agreement on Tariffs and Trade..........cccccevvvervriiriverieseennnnn, 45
2.2.2.  The 1994 Agreement on Trade-Related Investment Measures............cccccccvvennenn. 51
2.2.3. Law Number 25 Year 2007 concerning INVEStMENt ...........ccccooerenininnnieiennenn 53

CHAPTER Il RESEARCH METHOD

3.1, Research Methodology ........ccccoiiieiiiiice e 56
3.2, TYPE OF RESEAICH ..c.veeiice e 59
3.3, Types and SOUICES OF DALA ........c.ccerueriiriiiiiieieiee e 61
3.4.  Data ColleCtion TECANIGUES ........ccueiiiiiiiiiiii et 64
3.5, Type OF Data ANAIYSIS .....ocveiiicieiieieee ettt be e re e neenne e 66
3.6.  Type of Research APProach..........ccccvoiiiiiiiciccc e, 67

CHAPTER IV DISCUSSION AND ANALYSIS

4.1.  Development of Investment Policy in INAONESIA.........ccoovviriiiiieieiireeeeeee, 72
4.1.1. Background of the INVEStMENt LaW .........ccccieeiiiieiieiecc e 77
4.1.2.  Principles of the INVESIMENT LAW ........ccoeiiiiiiiiirce e 80

4.2.  Indonesia’s Commitment to the GATT and the TRIMS .......ccccovviiiiiiiecienieie e, 85

4.3.  Analysis of PT. Freeport Indonesia DIVESTMENT ..........ccccuririiieieneieii e, 89

4.4.  Economic Analysis of Law of the Investment Law & Divestment in Indonesia......... 94

CHAPTER V CONCLUSION AND RECOMMENDATION

B CONCIUSION <. 99
5.2. R ECOMIMIBNATIONS ... e s 101
BIB IO G R A PHYY ..o e e e e e e e e e e e e e, 102



LIST OF FIGURES

Figure 1.1.1 Global FDI Outward Flows in Million U.S. Dollars, 2005-2016.............c.cccc...... 9
Figure 1.1.2 Global FDI Inward Flows in Million U.S. Dollars, 2005-2016 ............ccccccvvennen. 9
Figure 1.1.3 Top 10 FDI Destination in Developing Asia (annual average in $ million) ....... 11

Figure 1.1.4 World Bank Rankings of ASEAN Countries' Ease of Doing Business (per June

2017) .oo.evenenp NERGENNE s T DRSO B AR A . 17
Figure 2.2.1 Nine Rounds of the General Agreement on Tariffs and Trade .............c..ccocu..... 47
Figure 2.2.2 List of Annex 1 of the WTO AQreement..........cccoveveiiieiieiieie e 49
Figure 2.2.3 Examples of TRIMs Explicitly Prohibited by the TRIMs Agreement................ 52
Figure 4.2.1Example of Measures Explicitly Prohibited by the TRIMs Agreement............... 87
Figure 4.2.2 Exceptional Provisions of the TRIMS Agreement..........ccccccvevvevieieevesieeseennenn 88
Figure 4.3.1 General Information on the Grasberg Mine ...........cccevveieeviiccciese e 91

Figure 4.3.2 Foreign-owned or recently foreign-owned mines resource values in U.S. Dollars
Dillion per 6 FEDrUary 2017.........oovi ittt sre e 93
Figure 4.4.1 Realization of Foreign Investment according to Economic Sector (in million

U.S. Dollars), 2006-2016..........ccooceeeririemeuirienieesiesieseeeesieseesesteseeseeseseessesessessesessessessenesnes 96

Xi





