ACKNOWLEDGEMENT

Praise and gratitude to God Almighty for His blessing, grace and love so that the Author

can finish this Thesis entitled “THE LEGAL ANALYSIS OF THE METHODS WHICH

FOREIGNERS HAVE DONE TO OWN LAND AND/OR PROPERTY WITHIN THE

TERRITORY OF INDONESIA” as one of the requirements to obtain a Bachelor of Law Degree

at Faculty of Law Universitas Pelita Harapan.

The preparation of this Thesis will not be completed without the help and support of various

parties, both directly and indirectly. Therefore, with all humility and respect, the author hereby

would like to thank:

1.

Prof. Dr. Bintan R. Saragih, S.H., as the Dean of Faculty of Law Universitas Pelita
Harapan.

Dr. Velliana Tanaya, S.H., M.H., as the Director of Faculty of Law Universitas Pelita
Harapan, who has helped the Author so that He can continue studying at Universitas Pelita

Harapan.

. Prof. Daryono, S.H., M.A., Ph.D., as the Author’s Thesis Supervisor who has given the

Author his time, insights, guidance, patience as well as support throughout the process of
writing this Thesis.

To all the lecturers of the Faculty of Law Universitas Pelita Harapan, who have provided
teaching and knowledge to the Author through the entire time the Author has studied at the
Faculty of Law Universitas Pelita Harapan, as well as the secretarial staff and employees
who have provided the Author with assistance for all administrative matters and providing

general assistance.



10.

. Parents of the Author, Saud Purwanto Krisnawan and Dyah Prawita Krisnawan, for always

supporting him financially, mentally, and giving him eternal love and guidance throughout
his lifetime which has led to this point in his life to finally finish his Thesis and obtain his
Bachelor of Law Degree. I love both of you.

Blood Brothers of the Author, Ghozi Senoaji Bremi and Rayhan Ontoseno Bremi, for
always believing him and helping him mentally in times of need. I love both of you, I want
to see both of you succeed and win as well.

Cousins of the Author, Naufal Yufa, Sasha Bremi, Nifa Bremi, Echa Bremi, Kenzy Bremi,
Reqy Bremi, Zeetah Bremi, Dante Bremi, and Aurielle for always reminding him that
family will always have your back no matter. Family over Everything.

Grandparents of the Author, Willy Sami and Ninung Bremi (Teta), who have given him
eternal love and support at home and always believing in him to succeed in life. Sorry for
always causing a lot of trouble since living with you both.

Uncles and Aunt of the Author, Krisnadi Bremi, Bonar Krisnanto, and Farahturahmi, for
always supporting him, connecting him with different people who have helped him in
completing this Thesis, and keeping up with his antics. Sorry for being the little bastard
that has caused much trouble throughout the years.

Mentors of the Author, Mas Dimas, Mas Okky, and Mbak Christine, for giving him full
support in creating this Thesis and helped in finding the perfect topic for this Thesis. If it
weren’t for you all, I don’t know what topic I should go for. And also, a big thanks to
everyone else at ‘Putih’ for taking care of me everytime, and just being a second home
where I can meet insightful people who have helped with Thesis advice, just being a good

place to do research and gain a lot of advice.



11.

12.

13.

14.

15.

Direktorat Jenderal Administrasi Hukum Umum, Cahyo Muzhar, for believing in the
Author when he struggled in finding interviewees. The interviewee served much help in
answering hard questions which has helped in making this Thesis much better.

The Author’s best friend, Nigel Mahari, for always being there even though they live in
different countries can show that support will always be one call away. When the Author
has struggled most, that simple phone call will always help lift up his mood. Thank you for
being a great best friend to me ever since I arrived in Jakarta. Real Day One Homie.
Brothers not by blood of the Author A.K.A No Snowflakes, Faisal Fatahillah, Sachin Raj,
and Anelkha Raj, for always being there, showing him that sky is never the limit as aiming
higher should always be key, and just always lifting up the mood. I know who I can count
on, whenever I’m stressed out and in need of fun. Especially you Faisal, love you for
keeping my head up high and making me dream big, we will get those McLarens, best
believe brother.

International Law Class of 2018, especially Randall Tobing, Firda Riwu Kore, and
Adrianne Thaliandra, for always being there, making campus fun, and overall, just amazing
people which will lighten up the mood. Thank you guys for showing that I do have real
friends on campus, you all still hang around me during this pandemic and even before then,
showed me what’s it like to have friends that I can hang around both in and outside of
campus. And to the rest of Hukum Inter 2018, if you win, I win, let’s all graduate together.
Seniors of the Author at Faculty of Law Universitas Pelita Harapan, Yura Ratulangi, Syah
Seputra, and Archie Waleleng, for guiding him all throughout law school until the end and
also for being great friends. Thank you guys for the constant help when I have needed it

most and helping law school become easier.



16. Everyone else who is not mentioned specifically, for supporting and helping him out in his
studies and in the completion of this Thesis.

The Author is aware that this Thesis is far from being perfect and is subject to improvements.

Therefore, the Author is open for constructive criticism and suggestions which can help improve

this Thesis. Finally, with all humility, the Author hopes that this Thesis may be useful for everyone,

especially in helping the legal development of Indonesia.



Table of Contents

COVER ....ccitiiiiiitiiiiiiiiiiiiianieiititeteteereisssssssssssssssssstatetetessssssssssssssssssssssseneeeesesssssssssssssssssnnnns i
BOARD OF EXAMINERS APPROVAL ......ccccovvinuunnnnnnnnees Error! Bookmark not defined.
N 3 0 2 N N vii
ACKNOWLEDGEMENT ....ccuuiiiiiiiiiiiiiiiiiiiiinennseessssssssesiissssssssssssssssssssssssssssnes viiii
CHAPTER L....cooiiiiiiiiitnttittietiiinscisssssssiieieeeesesssssssssssssssssssssssssssesessesssssssssssnnns 1
INTRODUCTION....cciitiiiiiinnnnnnittiitittiiiiiiiiiimmsssstmiiiieeetiiiieimmmmsss e 1
1.1 Background .......... SESaToliii 5. o o otn, oot Sl B L T B ... 1
1.2 Formulation of ISSUES ........cccceeiiiiiiiiiiiiiiiiiiiiiiiiiiiiiissssssssss e sessssaaaaaes 12
1.3 Research Purposes......ccccociiiinninmmnnniiiiiiiiiiiiniisieseeenisssssssnmsssssssseeeeeeesen 12
1.4 Research Benefit........cccocoieiiiiiiiiiiiiiiiiiiiiiiiiiiieenessssssssss s 13
1.4.1 Theoretical Befit .........cccoeiiiiiiiiiiiiiiiiiiiiiiiiiiieeres e ssaaaaaaes 13
1.4.2 Practical Benefit .........cccoooiiiiiiiiiiiiiiiiiiiiiiiiiiieeeneessssssss e 13
1.5 Framework of WIiting .....cccovvvummmiiiiiiiiiiiiiiiiiiiiinnniniieeeennssssssseeeeeeee e 14
CHAPTERIIL . ZUR........... ... 0. ... S SR . ........... BCCSO.. 17
LITERATURE REVIEW ...ttt 17
2.1 Theoretical FrameworkK............uuviiiiiiiiiiiiiiiiiiiiiiiiiiiiinneneneeseesssssssssss e e seeeees 17
2.1.1. Different Land Rights..........cccceeiiiiiiiiiiiiiinnnnnniniiiien. 17
2.1.1.1 Hak Mill st i s S bt o AT UL W PO ali00 St e tiannr el e oo oo sase 18
2.1.1.2 Hak Guna USalri . cmezzres v veoee comaniss e RUME N s o o553 sonrrnnsnsssssBisssscescsosssansnn 19
2.1.1.3 Hak Guna Bang@unamn ..........ccceeeiiiiiiiiiiiinimnniiiiieeiieiiimsens 19
2.1.1.4 HaKk PaKai ....cccoevrrrririrmeiiiiiiiiicicciciiinsnnnennecceeeeeeeeenes Error! Bookmark not defined.
2.1.1.5 Hak Sewa Untuk Bangunan.........ccceceviiimmmmnmnniiiiiiiiiiineen, 21
2.1.1.6 Hak Pengelolaan ..........ueeeeeiiiiiiiiiiiiiiiiiiinnnniniiiiecessssseeieeeceeeenees 21
2.1.1.7 Transfer of OWRNership .....cccccccvviiiiiiiiiiiinnnniiiiie e, 24
2.1.2 Foreigner Overview in INdonesia ........ccooovvuuuemriiiiiiiiiiiiiiiiiiiinnnnnnnnneeen, 25
2.1.2.1 Definition of Foreigner According to Law........ccccccccvviiiiiiiiinnnnnnnnnniececiininiinnnn, 25

2.1.2.2 Restriction on FOreigners.......cccccivviiiiiiiiinnnnnnnieiiiieiiiiiseen. 25



2.1.2.3 Foreign Ownership Rights.......ccccccviiiiiinnnnnniiiiiiiiiiiiiiinnnnnneeenn, 26

2.1.3 Agreement Overview in INdonesia ......ccooovveeeeeiiiiiiiiiiiiiiiiiiinn, 26
2.1.3.1 Definition of Agreement According to Law .........ccccccvviiiiiiiinnnnnnnnnneeeciininiiisinnn, 26
2.1.3.2 Terms of Validity of an Agreement ..........cccceeieeeiieiiiiiiiiiiiiinnnnnnnnnnieeeeenn, 27
2.1.3.3 Elements of an AGreement......cccccvviiiiiiiiisnnnnnnnieiieeeiiiiiiiiimmmssseieeeeeeenns 28
2.1.3.4 The Main Principles of an Agreement..........ccccceeeeeiiiiiiiiiiiiinnnnnnnnnnieeeeen, 28
2.1.3.5 Understanding of Nominee Agreement........cccccceeeeeriiiiiiiiiisssssnnnnnnneeeeeeeninsienens 29
2.1.3.5.1 Definition of Nominee Agreement..........ccccceereeeeieiiiiiiiiiissssssnnnnnnnieeeeeeninnn, 29
2.1.3.5.2 History of Nominee Agreement.........ccccecumnerreeeeeeriiiiiiissssssssnnsnnnnneeeeeenensssscsens 31
2.1.3.5.3 Elements of a Nominee AGreement ........cccceeeeeeeeeiiiiiiiiiiisssssnnnnnnnneeeeeeninnsnens 32
2.1.4 Innominate Agreement Overview in Indonesia.......cccccceiiiiiiinnnnnnnnneeeciiiiniiiicnnn, 33
2.1.4.1 Definition of Innominate AGreement .........cccceereeeereriiiiiiiiiiissssnnnnnnneeeeeeerenssesenns 33
2.1.5 Understanding Marriage AGreement ........cccccceeeeeeeeeeriiiiiicssssssssnnnnnnnneeeeeeenenssssssens 33
2.1.5.1 Definition of Marriage AGreement .........ccccceeerreeeeeeiiiiiiiiisssssssnnsneneeeeeeeeienssssssens 33
2.1.5.2 Elements of a Marriage AGreement.........ccccceeeeeeeeieiiiiiiiiiiisssssnnsnnneeeeeeeenensssssnens 35
2.1.5.3 Interracial Marriage........ccccceeeeeeieiiiiiiiiciiissssnnnnnnnnenens Error! Bookmark not defined.
2.1.5.4 Laws Regarding Interracial Marriage........cccccceeeeieiiiiiiiiiiiiinnnnnnnnneeeeeeeeninnsnnne, 40
2.1.5.5 Joint Ownership of Interracial Married Couples.........cccoevvuuuurnrrrrreieeririiiiiicnnn. 42
2.1.6 Contractudl MAFIIage.. ... sevveeeertisiee o frihs 1o - fERIS0ES “titns FUlinass s ol aiFh cmnnantancnnsasiieeosssasase 43
2.1.7 Foreigner Ownership of the Property in Indonesia under Omnibus Law............. 44
2.2 Conceptual FrameworK........ueiiiiiiiiiiiiiiiiniiiiie. 45
Graph 1.1 Conceptual Framework .......cccccvviiiummmeniiiiiiiiiiiineeeeen, 46
CHAPTER IHL....ccociiiiiitieiiiiiineeiiniineeeensssssseesssssssseesssssssssssessssssssssessesssssssesssssssnnns 47
RESEARCH METHODS.......ccovvtttiiiiittttiiiieresinsistesssssssses s ssssssssssssssssssssssssssssses 47
3.1 Definition Of Legal Research Method............eeeeiiiiiiiiiiiiiiiiiiiinnnnnnnnneeeeen, 47
3.2 Types of ReSearch......coueeeiiiiiiiiiiiiiiiiiiiiiiisssseeeeeeeeennenens 48
3.3 Types of Data....cccviiiiiiiiiinnniiiiiiiiiiiissirieeee s sssssssssssseseeeesessssssssans 48

3.4 Data Analysis Method ..........cueeiiiiiiiiiiiiiiiiiiiinniiniiieeeeeensnen, 50



3.5 Research AppProach .......eeeeeieiiiiiiiiiiiiiiiiiiiinesssseeeeee e 50

CHAPTER LV ittt nnciennessssssssesssssssssse s sssssasss s sssssssssssssesssssssessssssssnns 51
ANALYSIS AND DISCUSSION.....cuttiiiiiiirttiiiiinnteeiiiinneessiisssssesssnssseessssssssseesses 51
4.1 Research FINAINGS ....ccccovvunmeiiiiiiiiiiiiiiiiiiiiniiieessssssseeeeeeeeeenensnees 52
4.1.1 The Various Practices That a Foreigner Can Do to Own Land in Indonesia........ 53
4.1.2 How a Foreigner’s Property Can Be Secured.........ccccccuviiiiiiinnnnnnnnnnnnececiininiiiicnnnn, 58

4.2 Analysis on The Practices Which a Foreigner Can Do to Own Land in Indonesia.. 59

4.2.1 Nominee Agreement as a Way to Own Land in Indonesia .........cccceeveeeeeiiiiiiiiinnnn. 59
4.2.2 Marriage Agreement as a Way to Own Land in Indonesia ..........cccceeeeeeririiiiiinnn. 67
4.3 The Analysis of How Foreigners can Own a More Secure Property.........ccccoeveueene. 73
4.3.1 Hak Pakai as a Way to Own Land .........eiiiiiiiiiiiiiiiiiiiiin, 73
4.3.2 Foreign Investment as a Way to Own Land in Indonesia...........cccceerreeeeieriiiiiicnnn. 74
4.3.3 HMSRS as a Way to Own Land in Indonesia..........cccceeeereeueniiiiiiiiiiiiiiiiiiiininnnennnns 86
CHAPTER Vst 0. . S{ESEEE .. ................ (CSSCESCOUIS, NURIRRE. . ... W tsatactasasedt. ... 88
CONCLUSION AND RECOMMENDATION ....cciottiieiiiiiiissneeeiiiissnneeenssssssseeesssnaees 88
5.1 ConcluSion o Bl......cooe.. 00 B 5 1o eeo. o BUSEEREE. [OURERERIELYY ..o o B0 e s nifiiR e s R e e e 88
5.2 ReCOMMENAAtION ......uuuuemeeeiiiiiieiiiiiiiiiiiiiiiinsiieiiieieeeeieiiniseisssssssssemeeeeeesenssssssssssns 90

I3 030 010 L4 27N g PN 93



